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CRUCIAL ISSUES IN LABOR LITIGATION. 
III. 


AVING stated! general propositions as to the requisites for 

justification, it is now proposed to apply these tests to some 
hypothetical cases. But it should be premised that the views now 
to be expressed must to some extent represent simply the ideas of 
the individual writer rather than a consensus of judicial opinion. 
Some cases, which might well have turned on the question of jus- 
tification, have gone off on other issues; and hence there has been 
less discussion of justification than might have been expected.” | 
In the scarcity of direct authority as to some situations, one can- | 
not feel sure that each of the particular problems has been cor- | 
rectly solved. It may, however, be possible to indicate the lines | 
on which these problems must be worked out2 


1 Ante, p. 361. 


2 As to possible justification, or necessity to justify, in case of an employer’s threat 1 
to discharge his employees if they trade with plaintiff, see 18 Harv. L. REV. 417, 418; | 
and cf. 44 Am. L. Reg. (N. S.) 481-484. : 

8 These hypothetical cases are, of course, discussed on the assumption that the gen- 
eral views previously stated as to primé facie liability are correct, although we do 
not stop in each case to point out exactly how these views specially apply to that par- 
ticular case. 

Some readers who believe that the defendant should be exonerated in various ! 
hypothetical cases where we think him liable, may base their conclusion on the 
ground that the defendant’s conduct needs no justification. Disagreeing with the 
views previously expressed in this article as to primd_facie liability, they think that in pis 
certain cases there is no call upon the defendant to justify his conduct. In some of 
these instances, if they had thought that the defendant’s conduct was primd facie action: i] 
able, they might possibly have held the attempted justification insufficient. 
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Case 1. A has only one vacancy among his employees. B applies for 
the place. Immediately after, defendant applies for it and obtains it. De- 
fendant knew that his application, if successful, would prevent B’s obtain- 
ing employment from A. B sues defendant. 


Here defendant is justified. He has an equal right with B to be 
a candidate for the single place.!_ The question whether defend- 
ant’s justification would be destroyed by proof that his predomi- 
nant motive was ill will to B is one seldom likely to arise. For 
reasons elsewhere given, we think that such bad motive would not 
rebut the otherwise sufficient justification. 


Case 2. B is working for A under a contract terminable, at any moment, 
at the will of either party. Defendant, who is working for A under a similar 
contract, tells A that he will quit A’s employ unless A ceases to further em- 
ploy B. A thereupon ceases to employ B. A has room for both B and 
defendant in his business. Defendant’s sole reason for the notice is his 
personal dislike of B. He has no objection to B’s character or habits. 
B sues defendant.? 


We think that the desire of gratifying defendant’s capricious dis- 
like of B does not justify thus intentionally inducing A to take 
action damaging to B. It is true that Lord Watson, in Allen v. 
Flood,’ said: “It is, in my opinion, the absolute right of every 


workman to exercise his own option with regard to the persons 
in whose society he will agree or continue to work.” But it is sub- 
mitted that while the right to simply abstain from work may be 
“absolute,” yet this “ right” (or a threat to exercise it) cannot be 
used affirmatively as a lever to induce a third person to take action 
damaging to the plaintiff. ‘“ No one can legally interfere with the 
employment of another, unless in the exercise of some right of his 
own which the law respects. His will’so to interfere for his own 
gratification is not such a right.” 4 , 


Case 3. B, a non-union journeyman printer, is working in A’s printing 
office under a contract terminable, at any moment, at the will of either party. 
Defendant, a union journeyman printer who is working for A under a sim- 
ilar contract, tells A that he will quit A’s employ unless A ceases to further 


1 See Knowlton, C. J., in Berry v. Donovan, 188 Mass. 353, 357; Loring, J., in 
Pickett v. Walsh, 78 N. E. Rep. 753 (Mass.). 

2 The question would be the same in principle if defendant had offered to begin 
working for A on condition of A’s ceasing to employ B. 

8 [1898] A. C. 1, 98. 

4 Knowlton, C. J., in Berry v. Donovan, 188 Mass. 353, 357- 
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employ B.1_ A thereupon ceases to employ B. A has room for both B and 


defendant in his business. Defendant has no personal ill will towards B. 


His reason is a desire to strengthen the principle of unionism in his own 


trade. B sues defendant.? 


If a combination is regarded as unlawful per se, or as unlawful 
when there is a purpose to create a monopoly in labor, the justifi- 
cation here would be held bad. But if we reject these views, it 
does not necessarily follow that the justification must be held 
good. 

The question then arising may be stated as follows: Are the 
defendants liable because the probable advantage to them is not 
sufficiently direct, or not sufficiently great, to justify them in inflict- 
ing this direct damage on the plaintiff or the indirect damage to 
the employer or to the community? 

On this question the authorities are not unanimous. 

The view that the justification is insufficient is supported by the 
courts of Massachusetts, Maryland, and Pennsylvania, and also by 
Mr. Justice William O’Brien and Mr. Eddy.® 

It is urged that, to constitute a justification, the raising of wages 
or lessening of hours must be the direct and immediate result. 
Hammond, J., in Plant v. Woods, says: 


“The necessity that the plaintiffs should join this association is not so 
great, nor is its relation to the rights of the defendants, as compared with the 


1 Suppose that unionist journéymen in a machine shop, not content with monopo- 
lizing the journeymen’s positions, threaten to leave unless a non-union foreman is 
dropped and a union foreman designated by themselves is substituted. If there is 
held to be a justification in Case 3, does this compel the conclusion that the above 
conduct as to the foreman is also justified? We think not. The exclusion of a non- 
union foreman, while it may be beneficial to the union, is not as necessary to its 
existence as the exclusion of non-union journeymen. Nor is the foreman a rival or 
competitor of the journeyman. We have stated it as one of the requisites to jus- 
tification (ante, p. 361) that the damage resulting to the plaintiff or to the general 
public (including the employer) must not be excessive in proportion to the bene- 
fit to the defendant. It is evident that the damage to the employer must be 
much greater than if the unionization of the shop is confined to the journeymen. 
Indeed it is difficult to see where the harm would stop. The next claim might be 
for the union to select the general superintendent; and next to exclude the em- 
ployer altogether from personal supervision, or indeed exclude him from entering 
his own workshop. 

2 The question can be varied by supposing B to be a member of a rival union. 

8 Plant v. Woods, 176 Mass. 492; Berry v. Donovan, 188 Mass. 353; Erdman v. 
Mitchell, 207 Pa. St. 79; Lucke v. Clothing C. & T. Assembly, 77 Md. 396; William 
O’Brien, J., in Leathem vw. Craig, Ireland [1899] 2 Q. B. & Ex. D. 667, 698; 1 Eddy, 
Combinations, 416. Cf Erle, Trade Unions, 73, 74. 
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right of the plaintiffs to be free from molestation, such as to bring the acts 
of the defendants under the shelter of the principles of trade competition.” * 


The contrary view is forcibly stated in the dissenting opinion of 
Holmes, C. J., in Plant v. Woods: 


‘‘To come directly to the point, the issue is narrowed to the question 
whether, assuming that some circumstances would be a justification, the 
purpose in this case of the threatened boycotts and strikes was such as to 
justify the threats. That purpose was not directly concerned with wages. 
It was one degree more remote. The immediate object and motive was to 
strengthen the defendant’s society as a preliminary and means to enable it 
to make a better fight on questions of wages or other matters of clashing 
interests. I differ from my brethren in thinking that the threats were as 
lawful for this preliminary purpose as for the final one to which strengthen- 
ing the union was a means. I think that unity of organization is necessary 
to make the contests of labor effectual, and that societies of laborers lawfully 
may employ in their preparation the means which they might use in the final 
contest.” ? 


The result reached by a majority of the New York Court of 
Appeals in National Protective Association v. Cumming ® is like 
that of Judge Holmes; but Professor Lewis points out a radical 
difference in the reasons given. 


1176 Mass. 492, 502. And see Knowlton, C. J., in Berry v. Donovan, 188 Mass. 


353» 359- 
We are here discussing Case 3 upon the supposition (aztec, pp. 358, 253) that such a 


movement against the employment of non-unionists can be, and is, carried on without 
resorting to the unlawful method of using or threatening force, either against the persons 
of the non-unionists or the property of the employer. But it may be contended that 
this supposition hardly ever accords with the actual fact ; that a movement of this 
sort, supported as it generally is by bitter denunciation of the non-unionist, is certain to 
result in the use or threat of violence by a part of the unionists ; and that the remainder 
of the unionists will make no effectual effort to restrain their fellows. In the majority 
opinion in Plant v. Woods, sapra, 496, 497, Judge Hammond assumes that such results 
are always to be expected. If it is practically impossible to carry out such a move- 
ment peacefully, then it may be urged that the law should not permit the movement 
to be undertaken, and that hence the attempted justification in the present case should 
be held bad. 

As to the special reasons for expecting a resort to violence in a labor contest of this 
particular kind, see Professor Bullock in 94 Atl. Monthly 438. 

2 176 Mass. 492, 505. “To Trade Unionists Non-Unionists are permanent rivals ; 
acting in their own interests, they undersell them in the labor market, take the side of 
the employer against the Unionists in time of strike, and if the strike is successful 
seek to share the fruits obtained by the sacrifices of the Unionists.” Sir Godfrey 
Lushington, Report of Royal Commission, go. 

See the discussion in Mitchell, Organized Labor, c. 32: ‘The Unionist and the 
Non-Unionist.” 

3 170 N. Y. 315. 4 44 Am. L. Reg. (N. 5.) 496. 
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In the decision of Allen v. Flood, in the House of Lords, the 
majority of the Law Lords held that there was not even a priméd 
facte tort, and hence they had no occasion to decide what would 
constitute a justification. But, if that question had been considered 
material, we should infer that some, at least, of the majority Lords 
would have taken the same view as Judge Holmes. The opinion 


of one of the ablest of the majority, Lord Herschell, leaves little 
doubt as to his concurrence.! 


The question has repeatedly arisen in mercantile transactions ° 


whether it is unfair competition for a trader (or a combination of 
traders) to insist that those who deal with him shall not deal with 
his rivals as to the subject-matter of rivalry. Here again the au- 
thorities are not unanimous, but there is more tendency to sustain 
the justification, and the authorities which sustain such conduct in 
mercantile transactions may fairly be cited to justify the conduct 
of labor unionists in the case now under consideration. Professor 
Bullock says:? “To refuse to sell sugar or tobacco to a dealer who 
will not agree to buy from no other source is precisely like the 
refusal of laborers to work for a person who will not buy all his 
labor from the trade-union.” ® Some of the cases‘ will be referred 


to in connection with the discussion of Temperton v. Russell under 
Case 11.6 


1 [1898] A. C. 1, 141. See also Lord Shand, p. 167. 
2 94 Atl. Monthly 436. 

8 The theory that there is a perfect analogy between the cases of mercantile 
competitors and labor competitors seems inconsistent with the decision in Cleland 
v. Anderson, 66 Neb. 252. The statute there under consideration punished any 
combination of dealers intended “to prevent others from conducting or carrying on 
the same business,” or which tended “to prevent or preclude a free and unrestricted 
competition among themselves or others or the public generally.” Section 9 of this 
statute expressly excepted from its operation organizations of laboring men for the 
purpose of raising wages. It was held that this exception did not make the statute 
unconstitutional. We think this decision erroneous (az/e, p. 353), and it is admitted 
to be in direct conflict with Ins. Co. v. Cornell, 110 Fed. Rep. 816, 825. But if the 
Nebraska decision is sustained, the labor unions can no longer rely on the supposed 
analogy in support of their demand (see fost, under Case 11) that the common law 
should allow the laborer the same methods of economic warfare which it allows to the 
trader; they cannot take inconsistent positions, according to their varying interest. 
They cannot deny the analogy when the constitutionality of the Nebraska statute is 
in controversy, and then insist on the existence of the analogy in order to enjoy certain 
competitive rights at common law. 

* See authorities collected by Professor Wyman, 17 Green Bag 200, 222; also 
18 Harv. L. Rev. 446; 44 Am. L. Reg. (N. S.) 472, 473; Sir Godfrey Lushington, 
Report of Royal Commission, go. 

5 As to the constitutionality of a statute making it a criminal offense to make it a 
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If the application of Judge Holmes’ view in Plant v. Woods can 
be confined (as we think it can and should be) to threatened 
“strikes” in support of the principle of unionism in the strikers’ 
own trade, we should be inclined to favor Judge Holmes’ view and 
hold the justification in Case 3 sufficient. But if courts are to hold 
that this view necessitates the further concession that members of 
a union in one trade may take such action in behalf of the principle 
of unionism in other trades, then we should prefer to reject Judge 
Holmes’ view. 

Of course, if such means (as in Case 3) can be resorted to in 
order to strengthen the prestige of unions and to promote the 
spread of unionism, it must be allowable to use similar means to 
weaken unions and to prevent their growth.!. Non-unionists must 
have correlative rights as against unionists, and employers must 
be at liberty to form a combination not to employ unionists (to 
refuse employment to unionists).? 


Case 4. B,a non-union carpenter, is making repairs on A’s dwelling- 
house, under a contract terminable, at any moment, at the will of either 
party. Defendant, a union printer who is working in A’s publishing estab- 
lishment under a similar contract, tells A that he will quit A’s employ unless 
A ceases to further employ B. Thereupon A ceases to employ B. De- 
fendant was actuated by a desire to strengthen the general principle of 
unionism in all trades. B sues defendant. 


Case 4 raises the question whether, in the absence of any ex- 


condition of the sale of goods that the purchaser shall not sell or deal in the goods of 
any person other than the seller, see Com, v. Strauss, 191 Mass. 545. 

1 Lord Shand, in Allen v. Flood, [1898] A. C. 1, 169; and cf Knowlton, C. J., in 
Berry v. Donovan, 188 Mass. 353, 360. 

2 The bill pending in the British Parliament gives immunity to combinations of 
masters as well as combinations of men. 

In Boyer v. Western Union Tel. Co.,124 Fed. Rep. 246, it was held that discharging 
men because members of unions, and keeping a blacklist of their names and the reason 
for discharge, was not unlawful. See also Willis v. Muscogee Mfg. Co., 120 Ga. 597. 
Cf. Bulcock v. St. Anne’s, etc., Federation, 19 T. L. R. 27. 

In People v. Marcus, 185 N. Y. 257, a statute prohibiting any person from making 
the employment of another conditional on the employee not joining or becoming a 
member of a labor organization was held unconstitutional. 

Statutes making it unlawful to discharge an employee because he belongs to a labor 
organization: have been held unconstitutional. State v. Kreutzberg, 114 Wis. 530; 
Gillespie v. People, 188 Ill. 176; State v. Julow, 129 Mo. 163; Coffeyville, etc., Co. v. 
Perry, 69 Kan. 297. ‘ 

A statute relative to employment offices, which discriminated against employers in 
case of a lock-out or a strike, was held unconstitutional in Matthews v. People, 202 
Ill. 389. 


ik 

| 

if 

| 

ii 
if 
i 
if 
it 
it 
| 
| 

i 
il 
it 
| 
| 
| 

a 

\ 
| 
| 


CRUCIAL ISSUES IN LABOR LITIGATION. 


435 


press agreement of alliance, the interest of men in one trade in 
the general principle of unionism is so great as to justify them in 
inflicting damage on persons whose conduct is hostile to unionism 
in another trade (2. ¢., hostile to the interests of a union composed 
of men in another trade). Assuming that unionist printers may 
take certain measures in behalf of the principle of unionism in 
their own trade, can they adopt the same sort of measures in behalf 
of unionism among carpenters? Does the fact that they are all 
hand workers or wage earners create such a common interest as to 
bring certain measures within the limits of self-defense? } 

Of course, if we repudiate the view of Chief Justice Holmes in 
Plant v. Woods, then, a fortiori, there is no justification in Case 4. 

But if we adopt the Holmes view and concede that the men of 
one trade may take certain defensive measures to strengthen the 
principles of unionism in their own trade, then the question comes 
whether they may take similar measures to strengthen the principle 
of unionism in another trade. Does logical consistency require 
the extension of the Holmes view to the latter case; and if logic 
might so require, does expediency forbid? 

We think that it should not be so extended.? 

It may be urged that the difference between Cases 3 and 4 is only 
one of degree. But, as Judge Holmes has said, most differences, 
when nicely analyzed, are differences only of degree. Here the 
differences of degree are very marked. The interest of the printer 
in the prosperity of the carpenter is much less than in that of men 
of his own trade; and the same is true, to a large extent, as to the 
success of unionism in the two trades. On the other hand, the 


1 “ The cause of one laborer is the cause of all laborers. Organized labor must 
give to each of its members its collective force and influence, else they will fall, one by 
one, a sacrifice to the greed of their employers.” Dissenting opinion of Caldwell, J., 
in Hopkins v. Oxley Stave Co., 83 Fed. Rep. 912, 935. The learned judge was here 
answering the objection that only one member of a labor combination was in the 
employ of the plaintiff company. 

2 If our conclusion is correct, the well-known case of National Protective Ass’n v. 
Cummings, 170 N. Y. 315, should have been decided for plaintiff. The defendants 
(walking delegates) threatened the employer that if he did not discharge the members 
of the plaintiff association, the defendants “ would cause a general strike of all men of 
other trades employed on said buildings.” 

3 Rideout v. Knox, 148 Mass. 368, 372. In Haddock v. Haddock, 201 U.S. 562, 
631, the same learned judge said: “I am the last man in.the world to quarrel with a 
distinction simply because it is one of degree. Most distinctions, in my opinion, are 
of that sort, and are none the worse for it.” 

4 “ Another objection to the sympathetic strike is the fact of its remoteness. The 
public may sympathize with oppressed tailors who are struggling for better condi- 
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exercise of the right claimed by men of all trades to take such an 
active part! in an economic conflict between the men of one par- 
ticular trade and their employer would operate to the great disad- 
vantage of the employer. Nor is this all. The effect would be 
harmful to the general public; and there is a “ growing con- 
ception of the public as a distinct entity having rights.”? If 
economic war on the part of all workmen in all trades can be 
declared whenever there is a controversy in any one trade, there 
must always be great uncertainty as to the completion of any 
business undertaking in any trade, and as to obtaining the neces- 
saries of life. Undoubtedly there may be close questions: as to 
where the line shall be drawn between certain occupations, to de- 
termine whether men pursuing them belong to the same trade or 
to different trades. But this is a difficulty only of fact, and does 
not furnish a reason for considering all trades as identical with each 
other. Whether pressmen and compositors belong to the same 
trade or not (whether they both belong to the printing trade or 
not), they certainly do not belong to the samme trade as carpenters. 


Case 5. Add to Case 4 the following statement : 

‘The members of each trade have their separate unions ; but these unions 
have in turn formed a federation of trades. By the agreement of federa- 
tion, whenever the interest of any one of the allied trades is involved the 
interests of all shall be deemed to be involved, and the members of each trade 
are bound to take the same defensive measures which they might lawfully 
adopt if their own trade were the one especially affected. 


tions, but it will not sympathize with waiters, teamsters, bricklayers, or railroad em- 
ployees, if by any chance they strike sympathetically with the garment workers. 
The public finds in the original quarrel no justification for the intervention of the new 
unions, and it fears that by means of sympathetic strikes a conflict originally limited 
in its scope may become extended so as needlessly to involve the entire labor world.” 
Mitchell, Organized Labor, 303. 

“ ... in any given state or territory there is a wide divergence and dissimilarity 
of interest between its miners and its locomotive engineers, its carpenters and its gar- 
ment workers, its glass blowers and its waiters, its doctors and its farmers, its manu- 
facturers and its newspaper writers, even though these various people live and work 
in the same city or on the same street.” did. 400. 

To prevent misapprehension, it should be added that Mr. Mitchell believes that 
sympathetic strikes, though to be resorted to only in the most extreme cases, are 
sometimes justifiable. did. 304. 

1 Men of other trades may use persuasion and argument, because these methods 
are not primd facie actionable and require no justification. But if they exert economic 
pressure, “they have not sufficient interest in the result to justify their act, if their act 
requires justification.” 

2 Prof. Bigelow, in Centralization and the Law, 7. 
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Assuming in Case 4 that the union printer would be liable in the ~ 
absence of any alliance or federation among the different trades, 
does the formation of such an alliance as supposed in Case 5 
render conduct lawful which would otherwise be unlawful? Will 
the law recognize, and as it were uphold, an artificial unity of in- 
terest, growing out of (created by) the defendant’s own agreements 
inter se? 

This inquiry must be answered in the negative. 

The question is somewhat analogous to the point considered in 
Boutwell v. Marr! and Martell v. White.2 In these cases members 
of a union had enforced a penalty against a fellow member for 
dealing with the plaintiff, and had thereby damaged the plaintiff's 
business. They set up the defense that the penalty was provided 
for by the rules of the union, to which all its members had agreed. 
But the court held that the initial agreement of a member that a 
penalty may be imposed upon him does not make the imposition 
of such a penalty a lawful mode of attack upon the business of a 
third person. If the agreement of the members cannot directly 
justify conduct otherwise unlawful, can their agreement indirectly 
justify it by creating an artificial interest to serve as a foundation 
for the exercise of self-defense? Does a combination enjoy greater 
immunity than an individual? 


Case 6. Defendant, a union carpenter, is working for A, a builder, under 
a contract terminable, at any moment, at the will of either party. A is in 
the habit of buying his family meat from B, a butcher who employs non- 
union journeyman butchers. Defendant threatens to quit A’s employ, 
unless A ceases to buy meat of B. Thereupon A ceases to buy meat 
of B. B sues defendant. 

Case 7. Defendant, a union journeyman butcher, is working in A’s meat 
market under a contract terminable, at any moment, at the will of either 
party. A is in the habit of selling meat to B, who employs non-union car- 
penters. Defendant threatens to quit A’s employ unless A ceases to sell 
meat to B, Thereupon A ceases to sell meat to B. B sues defendant. 


Even if there can be any question as to the invalidity of the 
justification in Case 4, it seems impossible to entertain any doubt 
as to Case 6 and Case 7. The condition here sought to be im- 
posed is not that A shall himself refrain from employing non-union 
laborers. It is far more sweeping; namely, that A shall not have 
dealings with another person who employs non-unionists, even 


171 Vt.4. 2 185 Mass. 255. 
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though (as in Case 6) such dealings have no relation to the par- 
ticular work on which the defendant would be engaged. The 
benefit likely to result to the defendant is much less, and the 
probable damage to the employer and to the community is much 
greater, than in Case 3 or Case 4. 

If a contrary view is adopted, what limit is there to the condi- 
tions which may be imposed with a view to causing damage to 
persons other than the offeree? What of a condition that the 
employer shall cease to subscribe towards the support of a certain 
clergyman, or that he shall not contribute to the campaign fund 


of a particular candidate, or that he shall not vote for such a 
candidate? 


Case 8. Defendant, a union bricklayer, is working for A, a builder, under 
a contract terminable, at any moment, at the will of either party. A is in 
the habit of buying bricks from B, who employs non-union brickmakers. 
Defendant threatens to quit A’s employ unless A ceases to buy bricks of B. 
Thereupon A ceases to buy bricks of B. B sues defendant. 

Case 9. Defendant, a union brickmaker, is working in A’s brickyard 
under a contract terminable, at any moment, at the will of either party. A 
is in the habit of selling brick to B, an employer of non-union bricklayers. 
Defendant threatens to quit A’s employ unless A ceases to sell brick to B. 
Thereupon A ceases to sell brick to B. B sues defendant. 


Cases 8 and 9 both differ in one respect from Case 6. Like 6, 
they are attempts to regulate the employer’s dealings with other 
persons who are not his employees. But, unlike 6, the dealings 
have some relation to the particular work on which the defendant 
would be engaged. One relates to the obtaining of the material 
on which the defendant is to work; the other relates to the dispo- 
sition of the product manufactured by the defendant’s labor. We 
think, however, that the justification is not good. The defendant 
does not simply exercise his right not to work. Such conduct 
might not need justification. But, instead, he is offering to refrain 
from exercising his right on condition that another person (A) 
will take action damaging to the plaintiff (B).2- Such conduct is 
primé facie actionable; and the attempted justification is not suffi- 
cient. The damage to B, and to the employer (A), and to the 
community would be excessive in proportion to the benefit to the 


1 Defendant threatens to “ boycott” any one boarding, or selling necessaries to, any 
servant employed by plaintiff. The effect is to prevent plaintiff from obtaining help. 
Held, an action lies. Patch Mfg. Co. v. Protection Lodge, etc., 77 Vt. 294. 

2 See, more fully, anée, pp. 272-274; 358, 359. 
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defendant. B has a right that A should be left reasonably free to 
purchase of B or to sell to B.!1. The attempted condition imposes 
an undue restriction upon A’s freedom in purchasing material and 
in selling finished product. It goes further than Case 3, where the 
attempted restriction relates to the class of persons employed by 
A himself in working up the material after he has purchased it. 
If we were right in the answer to Case 4, then a fortiori the above 
conclusion is correct. If the defendant is not justified, as against 
a third person, in imposing a condition as to who shall be hired 
by his employer in trades other than his (defendant’s) own, then 
he cannot impose a condition as to who shall be engaged by out- 
siders with whom his employer has dealings.? 


1 Ante, p. 260. 

2 Under Case 8, see Purvis v. Local, etc., 214 Pa. St. 348; also Purington z. 
Hinchliff, 219 Ill. 159. 

Under Case 11, fost, cases are cited where the defendant’s conduct was similar to 
that in Case 8 or Case 9, but with the additional fact that the defendant also exerted 
“economic pressure” upon customers of A in order to induce such customers to exert 
in their turn similar pressure upon A. See, ¢, ¢., Moores v. Bricklayers’ Union, 23 
Oh. Wkly. Bul. 48. 

As to Case 9, Lyons v. Wilkins, [1896] 1 Ch. 811, is a very strong authority for 
plaintiff. In that case there was a strike against Lyons for the purpose of getting 
wages raised. Schoenthal was a manufacturer who employed workmen under him 
separately, but who did work at his own place of business as a “ sub-manufacturer ” 
for Lyons. The defendants, trade union officials, intimated to Schoenthal that if he 
went on working for Lyons they would call out his workmen ; and the workmen were 
called out accordingly. (In Appendix II to the Report of the Royal Commission, 
p- 104, it is said that defendants ordered ‘“‘a secondary strike ” against Schoenthal.) 
This threat to call out Schoenthal’s workmen was made, “ not because they objected 
to the wages that he was giving them, not in order to make a strike of the workmen 
for the sake of those workmen as between them and their own employer, but for the 
express and direct purpose of preventing Schoenthal from working for Messrs. Lyons 
& Co., and of putting in this manner additional pressure upon Messrs. Lyons & Co. so 
as to induce them to come to the terms which they wished to establish between Messrs. 
Lyons & Co. and the workmen of Messrs. Lyons & Co.” Kay, L. J.P. 829. “There 
was no dispute between Mr. Schoenthal and his men.” What the union did “ was to 
call out Mr. Schoenthal’s men in order to prevent him from working for Messrs. Lyons, 
and thus to compel Mr. Schoenthal, who was willing to work for Messrs. Lyons, not to 
work for them, by depriving him of the men wherewith to work for Messrs. Lyons, and 
by this means to injure Messrs. Lyons in their trade, if they did not obey the edicts 
of the union.” A. L. Smith, L. J., p. 834. The proceedings of the union were held 
unlawful. 

If the conduct of the unionists in that case was unjustifiable, much more would it 
have been so if Schoenthal, instead of working on material owned by Lyons, had been 
working on his own material and afterwards selling the finished product to Lyons. 

In State v. Van Pelt, 136 N. C. 633, it was held that defendant unionists were not 
criminally punishable for combining to damage an employer of non-unionists by noti- 
fying the public that the defendant unionists would not work on material purchased 
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Case 10. Unionists in a particular trade refuse to buy goods made by 
non-unionists in that trade, and give notice that they will so refuse. Such 
notice is given with intent, either to prevent retail merchants from purchas- 
ing such products of the manufacturer, or to induce the manufacturer to 
cease employing non-unionists. Suit is brought by manufacturer; or by 
non-unionist who has been dropped from employ of manufacturer without 
breach of contract. 


Are the unionists justified ? 

Here “the power of the workingman as a consumer is enlisted 
in support of his demands as a producer,” } 

The relation of the unionists to the product, in case they pur- 
chased it and used it for their own purposes, would be more direct 
than in Case 8, where they would be connected with it only by 
working on it while the property of another. In Case 10 they 
would, if purchasers, become owners in their own right and con- 
sumers.2, In Case 8 they would merely be working on it for the 
ultimate benefit of another. In Case 10 their interest is more 
directly served by their refusal than in 8; and the embarrassment 
and confusion resulting to the business relations of other parties 
would probably be less than in 8. 

In Case 10 we incline to think them justified; but the decision 
of the majority of the court in Hopkins v. Oxley Stave Co. is 
opposed to this view. 


from him. Connor, J., said, p. 658: “ There is no complaint that the conduct of the 
defendants was intended to injure non-union men. This case has no such element in 
it, and we do not wish to be understood as expressing any opinion in regard to it. The 
question has been before other courts. There is a painful absence of harmony in the 
decisions.” 

1 Mitchell, Organized Labor, 293. 

2... a product may be boycotted either by a refusal to buy it or a refusal to work 
on it or with it.” Mitchell, Organized Labor, 287. 

8 In Hopkins v. Oxley Stave Co., 83 Fed. Rep. 912, dancing 72 Fed. Rep. 695, the 
Coopers’ Union and labor unions in other trades induced the Oxley Company’s cus- 
tomers to refrain from buying machine-hooped barrels of the Oxley Company, by threat- 
ening that labor unionists would refuse to buy commodities packed in such barrels. An 
injunction was granted, the literal terms of which are not stated. Caldwell, J., in 
his dissenting opinion, p. 933, says that the defendants “are enjoined from refusing to 
buy the barrels, and the commodities packed in the same.” This would, of course, be 
going too far. Probably the main feature of the decree consisted in enjoining the de- 
fendants from inducing (or from combining to induce) the Oxley Company’s cus- 
tomers not to buy the barrels by threatening that the defendants would refuse to buy 
commodities packed in the barrels. The majority of the court were probably influ- 
enced by the idea that combination was in itself an unlawful method ; and also by the 
idea, pp. 918, 921, that a “conspiracy to compel a manufacturer to abandon the use of 
a valuable invention ” is one to accomplish an unlawful end. If the Coopers’ Union 
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Suppose that unionists of a particular trade do not merely abstain 
from buying goods manufactured by non-union laborers of another 
trade, but also give notice to retail merchants that they will refuse 
to buy; and suppose that such notice is given with the intention 
of preventing retail merchants from purchasing these goods of the 
manufacturer, or with the intention of preventing the manufacturer 
from continuing to employ non-unionists. Can the giving of this 
notice be justified? Does not this present the same question as 
where unionists of one trade give notice that they will refuse to 
work for a man who employs non-unionists in another trade? That 
question was considered under Case 4, ante, and the ground taken 
was that such notice is unjustifiable as against the non-unionists. 


Case 11. Defendant is a union carpenter, working for A, a builder, under 
a contract terminable, at any moment, at the will of either party. A is in 
the habit of buying lumber from B, who also sells lumber to X, an employer 
of non-union carpenters. Defendant threatens to quit working for A unless 
A ceases to buy lumber of B. Thereupon A ceases to buy lumber of B. 
B sues defendant. 


In Case 11 the interest of the defendant is even more remote 
than in Case 8 or Case 9. The defendant has no fault to find with 
the manner in which B manufactures his lumber or with the source 
from which he obtains the material. B is not a competitor, or rival, 


or antagonist, or employer of the union workmen; yet they are 
attempting to restrict his liberty in the matter of disposing of his 
‘property to whomsoever he wishes. There is no valid justification, 
as against B. 

This is much like one branch of the case of Temperton v. 
Russell. 

Temperton is a dealer in building materials. Myers is a builder 
who refuses to conform to labor union rules in the conduct of his 
business. The union requests Temperton to cease selling material 
to Myers. Temperton refuses this request. Thereupon the union 
officials notify Brentano, another builder who is accustomed to buy 
materials of Temperton, that the union men will refuse to work 
upon any material purchased of Temperton. In consequence of 
this notice, Brentano ceases to purchase. materials of Temperton, a 
result desired by the union. 


alone had made the threats, they would seem to have a sufficient interest to justify 
their conduct. 


1 [1893] 1 Q. B. 715, 
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Temperton sues the union officials for the loss of Bréntano’s 
custom. It is held that he can recover. 

“ Have A and B, in the course of combined competition with C, 
the right to attack D, with whom they are not in direct competition, 
in order to effect the object of driving C out of the market ? Will 
the object of competition, which has been held by the highest 
tribunal to justify combined injury to trader C, excuse an injury 
effected by combined action to trader D, who is not, as is trader C, 
in the position of a direct rival?” ? 

Here the unionists’ only ground of complaint is because Tem- 
perton refused to be an instrument of vicarious attack on’ their 
part against Myers. If it is allowable for them to inflict damage 
upon Temperton for such a cause, they can next proceed to inflict 
similar damage on A because he refuses to cease dealing with Tem- 
perton, and then on B because he refuses to cease dealing with A, 
and so on to the end of the alphabet. 

Whatever may be. the dicta in Allen v. Flood, there is no incon- 
sistency between the actual decision in that case and the result 


1 For American authorities tending to sustain the result reached in Temperton v. 
Russell, and also tending to sustain the action in Case 12, fost, see Loewe v. California, 
etc., Federation, 139 Fed. Rep. 71; Pickett v. Walsh, 78 N. E. Rep. 753 (Mass., 1906) ; 
March v. Bricklayers’, etc., Union, 63 Atl. Rep. 291 (Conn., 1906) ; My Maryland Lodge 
v. Adt, 100 Md. 238; Beck v. Railway Teamsters, etc., 118 Mich. 497; Barr v. Essex 
Trades Council, 53 N. J. Eq. tor; Casey v. Cincinnati Typographical Union, 45 Fed. 
Rep. 135; Matthews v. Shankland, 56 N. Y. Supp. 123; Moores v. Bricklayers’ Union, 
23 Oh. Wkly. L. Bul. 48; State v. Glidden, 55 Conn. 76; Crump v. Com., 84 Va. 927. 

See also Purvis v. Local, etc., 214 Pa. St. 348. 

The recent decision in Bender v. Local Union 118, 34 Wash. L. Rep. 574, is contrary 
to the above authorities. , 

In March v. Bricklayers’ Union, supra, a union composed of bricklayers and plas- 
terers voted to refuse to handle brick from any manufacturer delivering brick to boss 
masons employing non-union men. March, a manufacturer, sold brick to a boss mason 
employing non-union men. The union voted “to place damages of $100” against 
March. Afterwards March began delivering brick to a boss mason employing union 
men. The union demanded payment of the $100 under a threat that, unless payment 
was made, the men employed by the boss mason would refuse to handle the brick. 
Payment was made. It was held that March could recover back the payment; its 
exaction was an act of extortion in violation both of the Connecticut statute and of 
common law principles. Prentice, J., said, p. 293: “It is further said that the action 
of the defendants was justified in the exercise of the rights of fair trade competition. 
If it be assumed that these journeymen bricklayers and this brick manufacturer, whose 
business touched each other only in that the latter sold brick to persons for whom the 
former worked, are to be regarded as trade competitors, so that the recognized doc- 
trines applicable to such competitors are applicable to them, it yet remains that the 
means resorted to in this case would not be permitted.” 

2 Chalmers-Hunt, Trade Unions, 100. 
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reached in Temperton v. Russell. Even if the workmen in Allen 
v. Flood had themselves given notice of their conditional intention 
to leave, the case against them would have been weaker than that 
against the defendant in Case 11: 


(a) Because there the defendants would be exerting pressure only upon 
persons for whose custom they were in competition with the plaintiffs, 
namely, upon their employers. 

(4) Because the mode of pressure on their employers consisted solely in 
threatening certain action on their own part, without inducing action on the 
part of outsiders. 


It has sometimes been asserted, or implied, that the decision in 
Temperton v. Russell (as well as the decision in Quinn v. Leathem), 
denies to the laborer a right which is allowed to the trader; that a 
method of warfare is there held inadmissible in labor conflicts which 
has been adjudged lawful in trade competition! The Mogul case 
is usually cited, and the Glasgow case probably will be cited, as a 
typical instance of methods of competition thus permitted to trad- 
ers. But a careful comparison of the precise questions presented 
in the Mogul and Glasgow cases with those involved in the Tem- 
perton case will show that the objection is not well taken. 

In the Mogul case?.a number of ship owners formed a combina- 
tion and offered specially favorable terms to shippers who would 


deal exclusively with vessels belonging to the combination. They 
offered local shippers a benefit by way of rebate if they would not 
deal with their rivals, the plaintiffs, but would deal exclusively with 
the combination. The rebate was to be forfeited if this condition 
was not fulfilled.® 

In the Glasgow case * a more drastic measure was adopted; not 
merely offering more favorable terms to a party if he would deal 


1 See 8 Harv. L. REv. 7 and 8; Lord Dunedin’s note fn Report of Royal Commis- 
sion, 19; Nat. Rev. for March, 1906, pp. 65, 66; see also Professor Lewis’ comparison 
of the “labor boycott cases with the trade boycott cases,” 44 Am. L. Reg. (N. Ss.) 
491-492, and 498. 

2 Mogul Steamship Co. v. McGregor, 23 Q. B. D. 598; [1892] A. C. 25. 

8 The combination also refused to continue to employ as’ shipping agents persons 
who were also undertaking to act as shipping agents for their rivals. This refusal 
seems clearly justified on the grounds stated by Lord Watson and Lord Morris. The 
agents would be filling “an irreconcilable position in being agents for the two 
rivals...” See [1892] A. C. 43, 50; also Lord Dunedin’s note in Report of Royal 
Commission, 19. Cf Prof. Lewis, 44 Am. L. Reg. (N. Ss.) 498, 499. 

4 Scottish Co-operative Wholesale Society, Ltd. v. Glasgow Fleshers’ Trade Defense 
Association, 35 Scot. L. Rep. 645. 
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exclusively with defendants; but declining to deal at all, as to the 
business in hand, with a party who dealt, as to that business, with 
the defendants’ competitors. American cattle were sold at only 
one place in Scotland; the sale there being by auction. Among 
the principal probable purchasers were on the one hand certain 
co-operative societies, and on the other hand an association of 
butchers who were competing with the co-operative societies in the 
retail sale of meat. The butchers notified the cattle salesmen that 
they would not buy at their auction sales, unless the salesmen 
declined to sell to the co-operative stores. The cattle salesmen 
yielded to this pressure, and intimated in their conditions of sale 
that they would not accept the bids of persons connected with the 
co-operative stores; the result being that the co-operative societies 
were cut out of the foreign meat market. 

In both the Mogul and the Glasgow cases it was held that the 
methods of competition adopted did not give a cause of action.} 

The pressure in the Temperton case goes beyond that in the 
Glasgow case, both as regards the number and character of the 
persons attempted to be influenced, and also as to the subject- 
matter in respect to which the influence was exerted. In the 
Glasgow case the only party attempted to be influenced was the 
party carrying on the business in respect to which the plaintiffs 
and defendants were in competition. And the threat of refusing 
to deal with that party in case he should deal with the defendants’ 
rivals was limited to the exact subject-matter of rivalry, to dealing 
in the precise thing concerning which the competition existed. 

If the union workmen in the Temperton case had said to Myers, 
“We shall cease to work for you unless you cease to employ non- 
unionists,” such a threat might have been justified on the analogy 
of the Glasgow case or the Mogul case. But instead of this, they 
in effect said to Brentano, ‘“‘ We shall cease to work for you, unless 
you cease dealing with Temperton, who sees fit (or, so long as he 
sees fit) to disregard our request that he will cease dealing with 
Myers.” 

In the Temperton case, instead of exerting pressure solely upon 
Myers, the party with whom the unionists are in controversy, the 
unionists exert pressure upon Brentano, either to induce Brentano 
to exert pressure upon Temperton for the purpose of inducing 
Temperton to take action damaging to Myers, or to induce 


1 See comments in 18 L. Quar. Rev. 4 and 5. 
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Brentano to punish Temperton for refusing to take such action. 
In other words, the defendants successively attack, or threaten to 
attack, two outside parties to compel them to take part in the war 
or to be punished for remaining neutral. And the subject-matter 
in reference to which non-intercourse is threatened is, in neither 
instance, the same as that in controversy between the unionists 
and Myers. 

In the Mogul case the defendants did not say, “If any mer- 
chant ships goods by the rival lines, we shall refuse to ship goods 
for any man who is a customer at that merchant’s retail store”; 
nor did they say, “ If any merchant ships goods by the rival lines, 
we shall refuse to have any dealings on any subject whatever with 
any man who is a customer at that merchant’s retail store.” In 
the Glasgow case the defendants did not say to the salesmen of 
the foreign cattle, “If you sell cattle to the co-operative societies, 
we shall refuse to sell meat to any landlord who rents you a stock- 
yard or a tenement.” The distinction between the Temperton 
case on the one hand and the Glasgow and Mogul cases on the 
other hand is well illustrated by a very recent case raising two 
distinct questions, one of which was decided in favor of the defend- 
ants and the other in favor of the plaintiff. This is the case of 
Pickett v. Walsh, decided in the Supreme Court of Massachusetts, 
October 16, 1906.! 

The plaintiffs were brick and stone “ pointers.” The defendants 
were officers and members of bricklayers’ unions and_stone- 
masons’ unions. 

One ground of complaint was that the defendants prevented the 
employment of the plaintiffs as “ pointers” by notifying contractors 
that they would not lay the bricks or do the mason work on any 
building unless they were also employed to do the pointing of the 
brick and stone masonry. “ The defendants in effect say we 
want the work of pointing the brick and stone laid by us, and you 
must give us all or none of the work.” The court held that this 
conduct, although disastrous to the plaintiffs and damaging to the 
building contractors, was justifiable. “.. . it was within the rights 
of these unions to compete for the work of doing the pointing, and, 
in the exercise of their right of competition, to refuse to lay 


bricks and set stone unless they were given the work of pointing 
them when laid.” 3 


178 N. E. Rep. 753; 34 Banker and Tradesman 2414. 


2 Loring, J., p. 758. § Loring, J., p. 758. 
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The other ground of action in Pickett v. Walsh was quite distinct 
from the foregoing. The firm of L. P. Soule & Son Company 
were the general contractors for the erection of the Ford building; 
but they had nothing to do with the employment of “ pointers.” 
The pointing of that building was being done under a contract 
between the owners of the building and Pickett, a pointer who was 
one of the plaintiffs. Other buildings were being erected for other 
owners, on which the Soule Company were the general contractors, 
and as to which no complaint existed in reference to the pointing. 
The bricklaying and masonry on these other buildings were being 
done by members of the defendants’ union. The defendant officials 
induced all the bricklayers and masons to quit working for the Soule 
Company on these other buildings, because that company “ was 
doing work on another building [the Ford building] in which 
work was being done by pointers, employed not by the L. P. 
Soule & Son Company but [by] the owners of the building.” The 
evident purpose was to thus induce the Soule Company to exert 
pressure on the owners of the Ford building to discontinue the 
employment of the pointers (Pickett e¢ a/s.). The court held that 
this conduct was not justifiable. The decision is not based on the 
ground that the defendants were intentionally inducing, or attempt- 
ing to induce, a breach of contract; but on the broad ground that 


the forcing a neutral third person to exert a pressure on the plain- 
tiffs employer was not a lawful means of competition. Loring, J., 
said 


“That strike has an element in it like that in a sympathetic strike, 
in a boycott, and in a blacklisting, namely: It is a refusal to work for 
A, with whom the strikers have no dispute, for the purpose of forcing A 
to force B to yield to the strikers’ demands. In the case at bar the 
strike on the L. P. Soule & Son Company was a strike on that con- 
tractor to force it to force the owner of the Ford building to give the 
work of pointing to the defendant unions. That passes beyond a case of 
competition where the owner of the Ford building is left to choose between 
the two competitors. Such a strike is in effect compelling the L. P. Soule 
& Son Company to join in a boycott on the owner of the Ford building. 
It is a combination by the union to obtain a decision in their favor by 
forcing third persons who have no interest in the dispute to force the em- 
ployer to decide the dispute in their (the defendant union’s) favor. Such a 
strike is not a justifiable interference with the right of the plaintiffs to pursue 
their calling as they think best. In our opinion organized labor’s right of 


1 P. 760. 
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coercion and compulsion is limited to strikes on persons with whom the or- 
ganization has a trade dispute; or to put it in another way, we are of the 
opinion that a strike on A, with whom the striker has no trade dispute, to 
compel A to force B to yield to the strikers’ demands, is an unjustifiable 
interference with the right of A to pursue his calling as he thinks best.” 


Without going through all the American decisions tending in 
the same direction as the Mogul and Glasgow cases,! we may take 
as a typical case Bohn Mfg. Co. v. Hollis.2 “A large number of 
retail lumber dealers formed a voluntary association, by which 
they mutually agreed that they would not deal with any manufac- 
turer or wholesale dealer who should sell lumber directly to con- 
sumers not dealers, at any point where a member of the association 
was carrying on a retail yard; and they provided in their by-laws 
that, whenever any wholesale dealer or manufacturer made any 
such sale, the secretary should notify all the members of the fact. 
The plaintiff, a wholesaler, having made such a sale directly to a 
consumer, the secretary threatened to send notice of the fact, as 
provided in the by-laws, to all the members of the association.” 3 
The court refused to grant an injunction against sending out the 

- notice. Here the retail dealers did not threaten to cease dealing 
with any one except their competitors, z. ¢., wholesale dealers who 
should attempt to sell directly to consumers. They used no lever 
but their own conduct. They did not threaten to induce outsiders 
to refrain from working for, or selling goods to, the wholesalers. 
And even as to their own conduct, they did not threaten to abstain 
from dealings with wholesalers in all matters, but only in the pur- 
chase of lumber. Much less did they threaten to abstain from 
dealing with persons who dealt with the wholesalers. In a 
subsequent Minnesota case Start, J., said: * 


“Tt is to be noted that the defendants in the Bohn case had similar 
legitimate interests to protect which were menaced by the practice of whole- 
sale dealers in selling lumber to contractors and consumers; and that the 
defendants’ efforts to induce parties not to deal with offending wholesale 


1 As previously intimated, there are some American authorities contra to the prin- 
ciple of the Glasgow case, and inconsistent with some of the reasoning in the Mogul 
case. See, for instance, Jackson v. Stanfield, 137 Ind. 592; Brown v. Jacobs Pharmacy 
Co., 115 Ga. 429; and other cases collected by Prof. Wyman, 17 Green Bag 210, 222. 

2 54 Minn. 223. 

8 This statement is copied from 17 Green Bag 218. See also statement by Prof. 
Lewis, 44 Am. L. Reg. (N. $s.) 469. 

4 Ertz v. Produce Exchange Co., 79 Minn. 140, 144. 
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dealers were limited to the members of the association having similar inter- 
ests to conserve, and that there was no agreement or combination or 
attempt to induce other persons not members of the association to withhold 
their patronage from such wholesale dealers.” * 


In the prominent case of Leathem v. Craig,? if it be conceded 
that the defendants might have been justified in withdrawing union 
men from Leathem’s employ, zon constat that they could lawfully 
threaten to withdraw union men from the employ of Munce, for 
the purpose of compelling Munce to withdraw his custom from 
Leathem.2 In their “ war” with Leathem they had no right to 
augment their army by this process of conscription. Munce was a 
stranger to the conflict and wished to remain a neutral. Professor 
Dicey says: 


“ Even in real warfare, some slight respect is paid to rights of neutrals, and 
if a strike can — by a delusive figure of speech —be termed a battle be- 
tween masters and men, each of the public is a neutral, who is entitled 
to demand that his legal rights shall be respected by mn parties to the 
conflict.” 4 


“It was attempted,” say the Commissioners on the Anthracite 
Coal Strike, “ to defend the boycott, by calling the contest between 
employers and employees a war between capital and labor, and pur- 


suing the analogies of the word, to justify thereby the cruelty and 


1 Another American case, reaching a result similar to that in the Bohn case, and, 
like that case, clearly distinguishable from the Temperton case, is Macauley v. Tierney, 
19 R. I. 255. 

2 Ireland [1899] 2 Q. B. & Ex. D. 667; s.c. in House of Lords, sud nomine Quinn 
v. Leathem, [1901] A. C. 495. 

3 In Booth v. Burgess, 65 Atl. Rep. 226, 237 (N. J., Nov. 22, mer Stevenson, V. C., 
takes the ground that if the union workmen of Munce had voluntarily combined to 
give notice of their intention to quit Munce’s employ unless Munce ceased buying meat 
of Leathem, they would not have been liable to Leathem for the loss of Munce’s cus- 
tom. It is clear that this very able judge would disagree with the views we have here- 
tofore expressed (ante, 272-274, 358, 359) as to conditional notices or threats. He 
sustains the result in Quinn v. Leathem on the ground (pp. 232, 233, 237) that the 
union officials proposed to coerce Munce’s union workmen by threats of fine or expul- 
sion. In the course of his opinion the learned judge acutely criticizes the common 
use of the term “justification,” though he admits that “the use of such phraseology 
is certainly sustained by abundant analogies.” See 65 Atl. Rep., at 229, 223, 228.) 

See also another late New Jersey case, decided in the Court of Errors, Nov. 19, 1906, 
Brennan v. United Hatters, 65 Atl. Rep. 165, where Pitney, J., says, p. 171: “It 
seems to us impossible to draw a distinction between a right of property and a right of 
acquiring property that will makea disturbance of the latter right any less actionable 
than a disturbance of the former.” 

4 Nat. Rev., Oct., 1906, p. 217. 
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illegality of conduct on the part of those conducting astrike. The 
analogy is not apt, and the argument founded upon it is fallacious. 

. . War between citizens is not to be tolerated, and cannot in the 
proper sense exist. . . . The practices, which we are condemning, 
would be outside the pale of civilized war.” 4 

In using his real estate, the owner, X, may with impunity do 
some things on his own land which he knows will result in damage 
to his neighbor B ; and by the weight of English and American au- 
thority he is not held liable, even though he was actuated by ill 
will to B. But suppose that X threatens his neighbor A that he 
will do something on X’s land which will damage A, unless A will 
make a use of A’s land which will damage B; and that A, influenced 
by this threat, thereupon uses his own land in such a way as to 
damage B. Would it be held that X’s right (although sometimes 
spoken of as an “absolute right”) to make a certain use of his 
own land justified him in thus coercing A to make a certain use of 
A’s land and thus produce damage to B? The gist of the com- 
plaint against X is not that he exercised against B a right which 
he (X) possessed. It is that he caused another person (A) to 
exercise a right which that other person possessed. The right 
of user of real estate has been said to be a right of the most 
highly privileged kind, but it could ‘hardly be stretched to cover 
such a case as has just been supposed. 


Case 12. Union carpenters, whom a builder employs by the day, 
notify the builder that they will leave at the close of the day unless he 
notifies A, a grocer, that he (the builder) will stop buying groceries of A, 
unless A ceases to employ B, a non-union clerk, whom A hires by the day. 


The builder gives the ieee and thereupon A ceases toemploy B. B sues 
the union carpenters.” 


Here the defendants do not use only their own conduct as a 
lever and therewith operate directly upon the employer of B. 
They use their own right (to work or not to work) as a temporal 
inducement to influence their own employer to exert pressure, by 
temporal inducement, in his turn upon the employer of the plain- 
tiff, B. The builder is an outsider, so far as concerns either the 
relation between the grocer and his clerk or the conflict between 
allied unions and the employers of non-unionists. The defend- 
ants, by temporal inducement, have forced an outsider, who would 
otherwise have remained neutral, to take part in the conflict. 


1 Report, 78. 


2 See authorities cited ante, p. 442, n. I. 
29 
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In some of the cases previously considered the defendant influ- 
ences the conduct of only one person. The only means or lever 
used to influence that person is a threat as to the future conduct 
of the defendant himself, a threat of loss which would result to that 
person from the conduct of the defendant alone. 

In Case 12 the defendant influences the conduct of two other 
persons, one of whom is an entire stranger to the controversy; 
and he uses the second to influence the first. If he can do this, 
then he can influence a third person to influence the second; or in- 
fluence an indefinite number in succession to influence each other 
in turn. He can drag the whole community into his dispute.! 


Case 13. A employs a non-unionist carpenter, B, whom he hires by the 
day. He refuses to drop B at the request of the unionists. A owns a ten- 
ement house, occupied by C, a tenant at will. D, a baker, is in the habit 
of selling bread to C. The unionists notify D that they will call out his 
unionist journeymen bakers, and will cease to buy bread of him, unless he 
(D) notifies C that he shall cease to sell C bread so long as C occupies a 
tenement of A’s. D gives such notice to C, and C, in consequence, moves 
out of A’s house. The unionists also give public notice that, if A does 
not drop B, they not only will refuse to work for A, but will not work for, 
or buy from, any one who has any dealings of any kind with A, nor have 


1 Mr. Mitchell apparently believes in the legality of the “secondary boycott,” 
though deploring “ that the boycott occasionally is used tyrannously and unfairly, and 
not infrequently is carried too far.” 

His views are in part as follows: 

“To boycott a street railway which overworks its employees and pays starvation 
wages is one thing; to boycott merchants who ride in the cars of the company is an- 
other thing, and to boycott people who patronize the stores of the merchants who ride 
in boycotted cars is still another and a very different thing. As a general rule, the 
further the boycott is removed from the original offender, the less effective it becomes. 
It should be the aim of the union to seek, and not to force, the alliance of the public, 
and to render the boycott as direct and personal as possible. There are many cases, 
however, where a secondary boycott is absolutely necessary. When a union is engaged 
in a contest with a newspaper, especially, as is usually the case, with a newspaper not 
largely read by the working classes, a secondary boycott is far more effective than a 
direct boycott. A newspaper can better do without a few hundred two-cent subscrib- 
ers than without a few thousand-dollar advertisements; and a man who continues to 
pay large sums in advertising to a newspaper that is maltreating its employees may 
not unfairly be considered the ally of the journal, and as aiding and abetting it in its 
contest with labor. Especial care, however, should be used in the laying of a secon- 
dary boycott.” Mitche’l, Organized Labor, 289-290. 

The successful working of Mr. Mitchell’s scheme of boycotting a newspaper, by 
threatening to withdraw business patronage from merchants who advertise in it, has 
been held actionable. Casey v. Cincinnati Typographical Union, 45 Fed. Rep. 1353 
Barr v. Essex Trades Council, 53 N. J. Eq. 101 ; Matthews v. Shankland, 56 N. Y. Supp. 
123. Cf 44 Am. L. Reg. (N. Ss.) 489, 490. 
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with A.? 


The result is that A is cut off from all business dealings, cannot induce 
any one to sell him provisions, and suffers the pangs of starvation, as the 


unionists intended that he should. A sues the union officials. 


Glasgow cases. 


rebuttal of an otherwise sufficient justification ? 

Will “a prima facie justification” on the ground of competition 
(defense of one’s own interest) be rebutted by proof of bad motive 
on the defendant’s part? Is an act “apparently within the domain 
of competition” unjustifiable if the actor’s ultimate motive was, 
not to benefit himself, but to gratify a personal grudge against the 
plaintiff? 

In discussing this question the terms “motive” and “intent” 
are used in the significations previously indicated on pages 256 
and 259, ante. Intent is used to denote the immediate object 
aimed at by the doer of an act, the immediate result desired by 
the actor. Motive is used, not to signify the object or result im- 
mediately aimed at, but to denote the reason for aiming at that 
object; not to indicate the result immediately desired, but the 
cause for entertaining that desire, the feeling which makes the 
actor desire to attain that result. And we here restate? two propo- 
sitions: (1) Bad motive is not generally a requisite element in 
making out a prima facie tort;* (2) Good motive does not alone 


1 For examples of “secondary boycotts,” see Report of Anthracite Coal Strike Com- 
mission, 77. See also statement of general objections to “ what is popularly known as 
the boycott.” Jbid., 76-78. 

2 From p. 259, ante. 

8 That an act otherwise lawful does not become actionable by proceeding from a 
bad motive is a proposition strongly sustained by the opinions of several of the Law 
Lords in Allen v. Flood, [1898] A.C. 1. See also Lord Lindley, in Quinn v. Leathem, 
A. C. 495, 533: 

For a view giving more effect to bad motive, see the elaborate discussion by Prof. 
Ames in 18 Harv. L. REv. 411: “ How far an Act may be a Tort because of the 
Wrongful Motive of the Actor.” 


See Prof. Lewis, in 5 Colum. L. Rev. 107-123; and ¢/ the majority opinion in Plant 


any dealings with any one who deals with any person who has any dealings 


This is an application of the principle of some of the preceding 
cases carried out to an extreme. Such methods clearly exceed 
the legitimate bounds of competition or of economic warfare. It 
is impossible to justify them by the analogy of the Mogul and 


The remaining question is: Whether bad motive operates as a 
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and of itself constitute a justification for the intentional infliction 
of harm. 

To consider now the effect of defendant’s bad motive as a re- 
buttal of his justification: 

First: It is obvious that the question cannot arise where there 
is no justification made out, and hence there is nothing for the 
plaintiff to rebut. The inquiry whether bad motive on the de- 
fendant’s part does or does not exist is immaterial if we have 
a case where there is a primd facie cause of action and the 
defendant has not shown an apparently sufficient justification. 
The plaintiff, having already made out a prima facie cause of 
action, has no occasion to strengthen his case by proving bad 
motive (unless he claims exemplary damages). Nor can the de- 
fendant justify himself by simply proving good motive. What- 
ever else may be a justification, absence of bad motive fer se is 
not. In some cases where the court or counsel have laid stress on 
bad motive, we think it will be found that the true vatio decidendi 
consists in the absence of justifying circumstances rather than in 
the presence of bad motive.! 

Second: Bad motive, in the true sense, seldom exists in this 
class of cases; 2 ¢, as between persons who are, to outward 
appearance, competitors in trade or labor disputes. The exist- 
ence of bad motive may sometimes be admitted by filing a demur- 
rer to a declaration; but if the defendant had traversed, instead 
of demurring, the plaintiff would hardly ever have been able to 
prove the alleged bad motive. Again it may sometimes be claimed 
that the existence of bad motive has been found as a fact by the 
jury; either by necessary implication from a general verdict or by 
specific findings. But in most of these cases the jury were acting 


v. Woods, 176 Mass. 492. The subject of controversy is stated by some judges ina 
question-begging form. It is stated very clearly by Hammond, J., in 176 Mass., at 
499-500. 

As to the reason for the acknowledged materiality of motive as a requisite to an 
action for malicious prosecution, see the explanation of Lord Herschell, in Allen v. 
Flood, at 128, 126; and cf. Lord Watson, at 93. 

1 See, for instance, Webb v. Drake, 52 La. Ann, 290; Graham vz. St. Charles St. Ry. 
Co., 47 La. Ann. 214, 1657. Cf Ertz v. Produce Exchange Co., 79 Minn. 140, where the 
complaint demurred to “ does not show that the defendants had any legitimate interest 
to protect.” 

Of course, cases which regard bad motive as an element in making out a primé facie 
tort may fairly be cited to support the doctrine that a prima facie justification may be 
rebutted by proof of bad motive. But this precise question was not before the court 
in the cases where the court held, or a demurrer admitted, that there was no justifica- 
tion. See Plant v. Woods, 176 Mass. 492, and Moran v. Dunphy, 177 Mass. 485. 
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under instructions which did not properly discriminate between 
motive and intent. The defendant frequently intends immediate 
harm to the plaintiff, but generally as a means of attaining the end 
of benefiting himself. In ninety-nine labor cases out of a hun- 
dred the defendant’s motive (or, in other words, his ultimate intent) 
is to promote his own advantage. “ Asa rule, the ultimate object 
of a labor union in excluding an employee from work by pressure 
upon the employer, or in injuring the business of an employer by 
the persuasive or coercive boycott, is not the damage to their vic- 
tim, but the advancement of the cause of labor. This motive, of 
course, is commendable. In the great majority of labor cases, 
therefore, the question whether the members of a labor union 
are guilty of a tort is a question, not of motive, but of the legal 
validity of the means adopted for effectuating their motive; and 
this question myst be answered by a careful weighing of considera- 
tions of public policy.” 

The question, then, whether, in a case of apparent self-interest, 
proof of bad motive will destroy an otherwise good justification, is 
generally speculative rather than practical. 

Third: Assuming, however, that the existence of bad motive, 
though extremely rare, is not an absolute impossibility, what effect 
shall be given to it? Shall the plaintiff be permitted by the court 
to prove the existence of bad motive in order to overthrow an 
otherwise sufficient justification, grounded on self-interest? 

It is obvious that permitting the plaintiff to raise this issue would 
very materially diminish the value of defendant’s right of self 
defense, his right to justify on the ground of self-interest. The 
allegation of bad motive is easily made, and the contention would 
prolong litigation and, if tried, might involve great expense. 

It will be urged that conduct actuated by wrong motive deserves 
no protection and ought always to be subject to a civil remedy. 
This mode of stating the question assumes the existence of the 
wrong motive. If by any process of demonstration, free from the 
defects of human judgment, the existence of the bad motive could 
be established beyond all doubt, there might be more ground for 
contending that the law should give damages to the plaintiff. But 
this is not the state of things under which this question of law has 
to be determined. Whether the motive was in fact bad is, and 


1 Prof. Ames, in 18 Harv. L. REv. 418, n. 3. Cf Judge Holmes, in 8 Harv. L. 
REv. 8, 
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always will be, an open question, upon which opinions may differ, 
and which can only be resolved by the exercise of human judg- 
ment. And the real question is whether it is proper on grounds 
of public policy to remit such a question to the judgment of 
a jury.} 
If the issue of bad motive can be thus raised in labor conflicts, 
it must also be allowed in cases of ordinary trade competition, a 
very wide field. We think that the rarely occurring punishment 
of a personal enemy, who has masked his hostility under the guise 
of competition, would not offset the harm caused honest competi- 
tors by their being compelled to litigate the question of the fairness 
of their motives whenever assailed by a disappointed rival. | 
Leaving out of view the instances of absolute privilege in defa- 
mation, there are opposing analogies (neither of them perfect) on 
which each side respectively will rely. 
On the one hand, conditional privilege in defamation cases 
may be rebutted by showing that defendant acted from a wrong 
motive. This analogy is relied on by Sir William Erle as to labor 
conflicts,?, but seems to be deemed inapplicable by Lord Her- 
schell. The law of defamation is “a law of absolute responsibility 
qualified by absolute exceptions.” # 
On the other hand, ordinary user of real estate does not, by the 
weight of English and American authority,> make the owner liable, 
even though he is actuated by the motive of personal ill will to the 
plaintiff. 
We prefer to adopt the view that a defendant has, in this respect, 
the same immunity in exercising his right to work or to trade that 
he has in exercising his right to make use of his land. Neither 
of the rights is absolute, being limited by the correlative rights of 
others. But neither of them depends on the motive which induced 
their exercise. 
If a defendant, in the alleged exercise of his right to use his land, 


1 These views are, in large part, a reproduction of the language used by Lord Pen- 
zance in reference to another topic. See Dawkins v. Lord Rokeby, L. R. 7 H. L. 
744,755,750. Cf. 2 Stephen, Hist. Crim. Law, 121. 

2 Erle, Trade Unions, 23. 

8 See Lord Herschell in Allen v. Flood, [1898] A. C. 1, 125, 126; Lord Watson, 
at 93. 

* Pollock, Torts, 7 ed., 542, n. x. 

5 For French and German law to the contrary, see 2 Journal of Society of Com- 
parative Legislation (N. Ss.) 453, 454, 460; Prof. Ames’ note in 1 Ames & Smith, Cas. 
on Torts, 750, n. 1; German Civil Code, § 226. 
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or his right to work at his trade, intentionally causes damage to his 
neighbor, the question arises whether his right (assuming no bad 
motive for its exercise) justifies him in inflicting the damage. If 
that question is answered in the negative, there is then no occasion 
to consider what effect the presence of bad motive would have. He 
is liable irrespective of motive. If the above question is answered 
in the affirmative, then there arises the point we have been discuss- 
ing; namely, whether the presence of bad motive would destroy 
his otherwise sufficient justification. Our impression is that it 
should not have that effect. 
Feremiah Smith. 
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COLLATERAL ATTACK ON INCORPORATION. 
A. DE FACTO CORPORATIONS. 


Dedicated to Professor Langdell. 


B, and C wished to engage in the business of retailing ice. 
y By statute it was provided that if any three persons did 
specified acts, they acquired the privilege of engaging, as a cor- 
poration, in any designated business. A, B, and C, intending in 
good faith to avail themselves of the provisions of this statute, did 
all the acts required except one. By inadvertence, no statement 
of the amount of capital to be employed was made in the certifi- 
cate of incorporation. Believing that they had received the fran- 
chise of the state to act as an artificial person, they assumed, as 
such person, to engage in the designated business for a number of 
months. They employed D, and he, while delivering ice and solely 
. by reason of his own negligence, injured E. The alleged corpora- 
tion has become insolvent, and E seeks to establish that A, B, and 
C are personally responsible for the tort to him. 

“ But,” say A, B, and C, “although we were not a de jure corpo- 
ration, clearly we were a de facto corporation. It is for the state to 
grant the franchise to be a corporation, and is it not therefore for 
the state alone to complain if persons usurp that franchise? Is it 
not well settled that, except as against the state,a de facto cor- 
poration is just as good as a de jure corporation? Has it not been 
written that the existence of a corporation shall not be attacked 
collaterally?” It will be the attempt of this article to meet these 
questions, 


The doctrine of de facto public officers was established at a 
comparatively early date. Suppose that a justice of the peace 
has authority to issue warrants of distress. The law has created 
the office. A is generally reputed to be entitled to it, and is 
openly exercising its powers. He issues a warrant, and B, be- 
lieving that A is a justice of the peace, acts under the warrant 
and distrains the goods of C. C sues B for the trespass, and 
shows that A, owing to his failure to take a certain oath, was 
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not authorized to act as a justice. The courts protect B.! It is 
not to be expected that those who have occasion to deal with a 
person exercising the powers of a public office shall examine with 
particularity into all the circumstances affecting his appointment 
(or election) and qualification, particularly as he is under no duty 
to disclose the. pertinent evidence. If persons dealing with those 
actually exercising the powers of public offices were held to do so 
at their peril, the business of the community could not be con- 
ducted with reasonable despatch. Moved by these urgent consid- 
erations of public policy, the courts have felt themselves justified 
in giving, for the benefit of a person dealing in good faith with a 
de facto public officer, the same effect to his acts as would be given 
to the acts of a de jure officer. 

Is the law of corporations analogous? The owner of land pur- 
ports to grant it to the M corporation, and M, the alleged corpor- 
ation, to grant it to A. A brings ejectment against X, a stranger 
to the title. If M was a de facto corporation, A should be allowed 
to prevail. A large and increasing proportion of business transac- 
tions involve the acceptance of a title purporting to pass (or to 
have passed) from a corporate grantor or vendor. The consider- 
ations of public policy moving the courts to facilitate such trans- 
actions may not be so urgent as those respecting transactions with 
public officers, but they have great force. And the courts hold 
that a de facto corporation may be a conduit of title? 


1 Margate Co. v. Hannam, 3 B. & Ald. 266. See also Leak , 2 Cro. Eliz. 
533: 

2 Denver v. Mullen, 7 Colo. 345, 358 (lessees of a de facto corporation protected) ; 
Duggan v. Colorado Co., 11 Colo. 113 (mortgagee protected); Georgia Co. v. Mercan- 
tile Co., 94 Ga. 306 (mortgagee protected); Finch v. Ullman, 105 Mo. 255 (grantee 
maintained ejectment) ; Crenshaw v. Ullman, 113 Mo. 633; Lusk wv. Riggs, toz N. W. 
Rep. 88 (Neb.); Saunders v. Farmer, 62 N. H. 572 (grantee maintained a writ of 
entry); Hackensack Co. v. DeKay, 36 N. J. Eq. 548, 559 (mortgagee protected) ; 
Society Perun vz. Cleveland, 43 Oh. St. 481 (grantees protected, although state had 
maintained guo warranto proceedings against the de facto corporation). 

See also the reasoning of the court in Quinn v. Shields, 62 Ia. 129, 1 39; Keene wv. 
Van Reuth, 48 Md. 184, 193; East Norway Church v. Froislie, 37 Minn. 447, 450; 
Elizabethtown Co. v. Green, 49 N. J. Eq. 329, 337; American Co. v. Heidenheimer, 
80 Tex. 344, 348; Ricketson v. Galligan, 89 Wis. 394. In Fay v. Noble, 7 Cush. 
(Mass.) 188, the plaintiff did not ask for relief on this ground. , 

A fortiori, a court may hold that slight evidence of due incorporation is sufficient 
to make a prima facie case (see note 15). See Hamilton v. McLaughlin, 145 Mass. 
20; Tarpey v. Deseret Co., 5 Utah 494. 

If the defendant has dealt with the de facto corporation (under which plaintiff claims) 
as a corporation, this precludes him from attacking its existence (see note 33). Farns- 
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These doctrines do not rest upon any principle of estoppel. 
There is no basis for any argument addressed ad hominem, — 
the plaintiff who sued because his goods were distrained had 
never dealt with the alleged justice of the peace, and the de- 
fendant who resisted the attempt to eject him had never dealt 
with the alleged corporation. The doctrines must find their sup- 
port in considerations of public policy.® 


The doctrine of de facto public officers is applied only for the 
benefit of persons dealing with such officers. It is in no wise 
remedial to the de facto officer himself. He cannot enforce a right 
incident to the office,* and if he assumes to do an act which would 
be a tort were it not for the protection of the office, he is, notwith- 
standing that he acted in the best of faith, liable for the tort. 


worth v. Drake, 11 Ind. tor; Hasselman v. U. S. Mortgage Co., 97 Ind. 365; Jones z. 
Hale, 32 Ore. 465; Douglas County v. Bolles, 94 U. S. 104 (a municipal corporation 
is bound by bonds issued for stock in a de facto railroad corporation and sold by the 
railroad corporation); County of Leavenworth v. Barnes, 94 U. S. 70; Andrews vz. 
National Foundry, 77 Fed. Rep. 774; Toledo Co. v. Continental Trust Co., 95 Fed. 
Rep. 497. See also Sherwood v. Alvis, 83 Ala. 115; Goodrich v. Reynolds, 31 Ill. 
490; Mitchell v. Deeds, 49 Ill. 416; Snyder v. Studebaker, 19 Ind. 462; Brown z. Phil- 
lipps, 16 Ia. 210; Franklin v. Twogood, 18 Ia. 515, 524; Ragan v. McElroy, 98 Mo. 349; 
Briar Co. v. Atlas Works, 146 Pa. St. 290; County of Macon z. Shores, 97 U. S. 272; 
Close v. Gleenwood Cemetery, 107 U.S. 466; Beekman v, Hudson River Co., 135 Fed. 
Rep. 3. 

A fortiori, the fact of such dealing may properly be held to make a prima facie case 
of incorporation. See Williams v. Cheney, 3 Gray (Mass.) 215; Topping v. Bickford, 
4 Allen (Mass.) 120; Den v. Van Houten, 10 N. J. L. 270; Ryan v. Martin, 91 N. C. 
464. Cf. Hungerford Bank v. Van Nostrand, 106 Mass. 559. 

On the question of good faith, see note 13. The grantee from a de facto corpora- 
tion should be protected, if he has acted in good faith, even though the attempt to 
form the corporation was not made in good faith. Duggan v. Colorado Co., 11 Colo. 
113, 117; Elizabethtown Co. v. Green, 49 N. J. Eq. 329, 337. Cf Doyle v. Mizner, 40 
Mich. 160. And it is submitted that the courts should refuse to inquire whether per- 
sons asserting a title derived from a de facto corporation had notice of the defective 
organization at the time of their purchase, and that therefore a de facto corporation 
should be held to have a marketable title. It was so held in Lancaster v. Amsterdam 
Co., 140 N. Y. 576, 583. (It may also be noted that the courts will protect the grantee 
of a corporation, even though the acquisition of the land by the corporation was u/tra 
vires, and the grantee is charged with constructive notice of the powers of the corpo- 
ration.) Where the sole question before the court is as to the capacity of an alleged 
corporation to be a conduit of title, a wide scope may very properly be given to the 
de facto doctrine. 

8 Consideration is omitted of the questions, (2) whether the de facto doctrine is 
available to the state in criminal prosecutions, and (4) whether collateral attack may 
ever be made Upon the existence of a de facto municipal corporation. 

* Dolan v. New York, 68 N. Y. 274. 

5 Short v. Symmes, 150 Mass. 298. 
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The question therefore becomes this: is there any doctrine of de 
facto corporations (where there is no basis for the argument ad 
hominem) which goes beyond the analogy of the doctrine of de facto 
public officers, and is remedial to the associates themselves? 


Some rights may be lawfully acquired forthwith by mere appro- 
priation. Thus in the case of wild animals, of abandoned chat- 
tels, of land made vacant by the death of a tenant pur autre vie. 
But no court has ever held, or intimated, that the franchise to 
be a corporation may be lawfully acquired forthwith by mere 
appropriation. 

Many rights may be lawfully acquired by appropriation con- 
tinued for a considerable lapse of time, under the operation of 
statutes of limitation, or by force of analogies from such statutes, 
or by force of artificial presumptions of a lost grant. The fran- 
chise to be a corporation may be thus lawfully acquired.’ 

If A is in the actual possession of property belonging to X, then, 
even though A obtained such possession wrongfully, B, who has 
himself no right to the property, must not disturb A’s possession. 
Such a rule works no injustice to B, and tends to preserve the 
public peace. 

But does the law ever permit A, who has usurped a right, to 
require B, an innocent stranger, to submit to an affirmative as- 
sertion of such right against him? The propositions of the pre- 
ceding three paragraphs are no authority for such a doctrine. 

A deed is placed in escrow to be delivered to A when A executes 
a bond to support B. A never executes a bond, but he in fact 
supports B and assumes in good faith to act as owner of the prop- 
erty. He does not thereby acquire title.’ 

A father leaves a child with a charitable institution. The insti- 
tution has a statutory right, upon the performance of specified acts, 
to apprentice the child. Most, but not all, of the specified acts are 
performed, and the institution assumes to apprentice the child 
to the defendant, who believes he has become its master. If the 
father wishes to resume the support of the child, it is difficult to 
see how the “ de facto master” can successfully resist him.® 


6 Robie v. Sedgwick, 35 Barb. (N. Y.) 319, 326; King v. Beardwell, 2 Keb. 52; 
Crafts of Mercers v. Hart, 1 C. & P. 113. See also State v. Bailey, 19 Ind. 452. 

7 See Hinman v. Booth, 21 Wend. (N. Y.) 267. 

8 The case put in the text was suggested by People v. Weissenbach, 60 N. Y. 385. 
It was there held that the failure of the respondent to give a bond might give the child 
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A and B went through a ceremony which they believed to con- 
stitute them man and wife. But the person assuming to officiate 
had no power to marry and (under the laws of the state where the 
ceremony was performed) no legal marriage was effected. A sues 
C for alienating the affections of B, his wife. If C had alienated 
the affections of B, A may well, in some proper form, be given 
redress against him. But how can a man, who has not been 
married, maintain an action for alienating the affections of his 
wife ? 

A dies. B assumes, without right, to act as his executor. Cred- 
itors of A may take him at his assertion; debtors of A, paying 
him in good faith, may perhaps be protected; but B himself can- 
not maintain an action to enforce any right belonging to the 
estate.® 

We have already seen that a de facto public officer cannot main- 
tain an action to enforce a right incident to the office, or avail him- 
self of the protection of the office against liability for a tort. 

Possibly a disseisor was allowed affirmatively to assert rights 
incident to the ownership of the land, but this is not clear. In any 
event, the conditions of society are now so different from those 
prevailing when the doctrine of disseisin was established and 
developed that, it is submitted, the reasons for doctrines remedial 
to disseisors have ceased to exist, except so far as they involve the 
policy of quieting titles after a lapse of time. Analogies from the 
old law of disseisin would be as unsafe as analogies from the old 
law of tortious conveyances. It may, moreover, be added that the 
doctrine of disseisin itself seems to have been established primarily 
for the benefit of the lord, and not for the benefit. of the disseisor. 

If A has made an expenditure in good faith, believing that he 
was thereby obtaining a legal right, and he did not obtain the 
right, it may well be that he is a proper object of sympathy. But 
is this sympathy to be carried to the extent of forcing B, himself 
quite innocent of any wrong-doing, to submit to an exercise of this 
right by A? What end of justice is thereby achieved? If A has 
a certain right, he is not responsible for damage done to E; if he 
does not have it, he is responsible. How can he be said to have 
acquired the right, when he has not performed the conditions 


a right to avoid the indentures, but that the father could not take advantage of this 
right in the child. See note 12. 

9 1 Williams, Executors, 10 ed., 695. 

} See notes 4 and 5. 
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precedent to its acquisition, but has merely performed most of 
these conditions, and acted upon the mistaken belief that he had 
performed all? Is he to be allowed to lift himself by his own 
boot-straps? It is fundamental that, while an equity may be swept 
away for the benefit of a person who has made an expenditure in 
good faith, a legal gap will not be bridged. 
If then (to return to the case put in the opening paragraph) A, 
B, and C are allowed to protect themselves from personal liability 
for the tort done to E, on the ground that, in appointing D as 
agent, they were exercising a right obtained from the state to act 
as an artificial person, this must rest upon some doctrine peculiar 
_ to the law of corporations. 


Courts have frequently used the expression that the existence of 
a corporation cannot be attacked collaterally. Suppose the legis- 
lature grants a charter to the X corporation, and provides therein 
that in case a certain act is not done within a time specified the 
charter shall be void. The act is not done within the time speci- 
fied, and thereafter X sues A. A seeks to defend on the ground 
that X, by its failure to do the act, ceased to be a corporation. 
But, although the word “ void” was used, the courts would ordina- 
rily construe this to mean “ voidable, at the election of the state.” 4 
If such construction is adopted, it follows that, until the state has 
exercised its option to declare the charter void, X still lives. A 
does not represent the state, and cannot enforce the state’s option. 
It is well settled, therefore, that no collateral attack can be made 
upon the existence of a corporation by reason of facts justifying 
the state in declaring the corporate life forfeited.” 


11 Brown v. Wyandotte Co., 68 Ark. 134; Atchafalaya Bank v. Dawson, 13 La. 497; 
Matter of New York Co., 148 N. Y. 540. Cf Brooklyn Co. v. Brooklyn, 78 N. Y. 524. 

2 Harris v. Nesbit, 24 Ala. 398; Bloch v. O’Conner Co., 129 Ala. 528; Hammett 
v. Little Rock Co., 20 Ark. 204; Mississippi Co. v. Cross, 20 Ark. 443; West v. Caro- 
lina Co., 31 Ark. 476; Searcy v. Yarnell, 47 Ark. 269; Union Co. v. Rocky Mountain 
Bank, 1 Colo. 531; Spencer v. Champion, 9 Conn. 536, 543; Kellogg v. Union Co., 12 
Conn. 7; Pearce v. Olney, 20 Conn. 544, 556; Pahquioque Bank v. Bank of Bethel, 36 
Conn. 325; Young v. Harrison, 6 Ga. 130; Union Branch Co. v. East Tennessee Co., 
14 Ga. 327; Atlanta v. Gate City Co., 71 Ga. 106; Wilmans v. Bank of Illinois, 6 III. 
667; Thomas wv. South Side Co., 218 Ill. 571; John v. Farmers’ Bank, 2 Blackf. (Ind.) 
367 ; Brookville Co. v. McCarty, 8 Ind. 392 ; Logan v. Vernon Co., go Ind. 552; Bar- 
ren Creek Co. v. Beck, 99 Ind. 247; Carey v. Cincinnati Co., § Ia. 357; Bank of Galli- 
opolis v. Trimble, 6 B. Mon. (Ky.) 599; Atchafalaya Bank v. Dawson, 13 La. 497 ; 
State v. Fagan, 22 La. Ann. 545; Penobscot Corporation v. Lamson, 16 Me. 224; 
Hamilton v. Annapolis Co., 1 Md. Ch. 107; University of Maryland v. Williams, 9 Gill 
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But this doctrine has, save by confusion, nothing to do with the 
doctrine of de facto corporations. It is concerned not with the 
manner in which corporate life may be gained, but with the man- 
ner in which corporate life may be lost. There is no defect what- 
ever in the formation of the corporation; no one questions but 


& J. (Md.) 365; Planters’ Bank v. Bank of Alexandria, 10 Gill & J. (Md.) 346;; Mus- 
grave v. Morrison, 54 Md. 161; Charles River Bridge v. Warren Bridge, 7 Pick. (Mass.) 
344, 371; Cahill v. Kalamazoo Co., 2 Doug. (Mich.) 124; Montgomery z. Merrill, 18 
Mich. 338; Toledo Co. v. Johnson, 49 Mich. 148; Bohannon v. Binns, 31 Miss. 355; 
Bank of Missouri v. Merchants’ Bank, 10 Mo. 123; Bank of Missouri v. Snelling, 35 
Mo. 190; State v. Carr, 5 N. H. 367, 370; Peirce v. Somersworth, 10 N. H. 369; 
Sewall’s Falls Bridge v. Fisk, 23 N. H. 171; New Jersey Co. v. Long Branch Com- 
missioners, 39 N. J. L. 28; Jersey City Co. v. Consumers Gas Co., 40 N. J. Eq. 427; 
Elizabethtown Co, v. Green, 46 N. J. Eq. 118; West Jersey Co. v. Camden Co., 52 
N. J. Eq. 452, 464; Merrick v. Van Santvoord, 34 N. Y. 208, 222; Matter of N. Y. Ele- 
vated Co., 70 N. Y. 327; Matter of Kings County Elevated Co., 105 N. Y. 97; Matter 
of Cutchogue, 131 N. Y. 1 (see also 46 Barb. (N. Y.) 361; 6 Cow. (N. Y.) 23; 5 Duer 
(N. Y.) 676; 7 How. Pr. (N. Y.) 476; 4 N. Y. Supp. 177; 3 Sandf. Ch. (N. Y.) 625, 652; 
23 Wend. (N. Y.) 254. Cf 19 Johns. (N. Y.) 456; Webbv. Moler, 8 Oh. 548; Irvine z. 
Lumbermen’s Bank, 2 Watts & S. (Pa.) 190; Coil v. Pittsburgh College, 4o Pa. St. 439; 
Twelfth-St. Co. v. Philadelphia Co., 142 Pa. St. 580, 593; Hinchman 7, Philadelphia 
Road, 160 Pa. St. 150; Gas Co. v. Downingtown, 193 Pa. St. 255; Olyphant Co. vz. 
Olyphant, 196 Pa. St. 553; Windsor Co. v. Carnegie Co., 204 Pa. St. 459; LaGrange 
Co. v. Rainey, 7 Cold. (Tenn.) 420; Anderson v. Railroad, 91 Tenn. 44; Connecticut 
Co. uv. Bailey, 24 Vt. 465; Crump v. U.S. Co., 7 Grat. (Va.) 352; Moore v. Schoppert, 
22 W. Va. 282; Lumber Co. v. Ward, 30 W. Va. 43; Mackall v. Chesapeake Co., 94 
U.S. 308; Van Wyck zw. Knevals, 106 U. S. 360 (see also 28 Fed. Cas. 1153; 5 Sawy. 
(U. S.) 44); Robinson v. London Hospital, 10 Hare 19. 

A private individual cannot institute guo warranto proceedings to have the charter 
of a corporation declared forfeited. North v. State, 107 Ind. 356; Commonwealth v. 
Union Co., 5 Mass. 230; Attorney General v. Adonai Corporation, 167 Mass. 424; 
State v. Paterson Co., 21 N. J. L.g9; Commonwealth v. Farmers’ Bank, 2 Grant (Pa.) 
392; Western Pa. Company’s Appeal, 104 Pa. St. 399. ; 

If the legislature is induced by fraud to pass a special act of incorporation, the 
corporation comes into being, and the fraud is only a cause of forfeiture by the 
state. Charles River Bridge v. Warren Bridge, 7 Pick. (Mass.) 344, 370. Similarly, 
if the legislature has by a special or general law authorized a designated official or 
body to issue a charter or a certificate (which is made conclusive evidence of incor- 
poration) upon the performance of conditions precedent, and the official or body is 
induced by fraud to issue such charter or certificate. Rice v. Bank of Commonwealth, 
126 Mass. 300 (by Mass. L. 1903, c. 437, § 12, the certificate of the Secretary of 
State “shall have the force and effect of a special charter”); Nat’l Bank v. Rockefeller, 
195 Mo. 15, 42 (whether this was a sound construction of the statute in question, 
guere); Centre Co. v. McConaby, 16 Serg. & R. (Pa.) 140, 1 Pen. & W. (Pa.) 426, 
431; Travaglini v. Societa Italiane, 5 Pa. Dist. 441; German Insurance Co. v. Strahl, 
13 Phila. 512. See also Pattison v. Albany Ass’n, 63 Ga. 373; U.S. Vinegar Co. z. 
Schlegel, 143 N. Y. 537; Wells Co. v. Gastonia Co., 198 U.S. 177, 185; Pilbrow z. 
Pilbrow’s Co., 5 C. B. 440, 471, 472 (commenting on § 18 of the Companies Act of 1862). 
Similarly, if the designated official or body is induced by fraud to do an act the per- 
formance of which is one of the conditions precedent to incorporation. Duke v. 
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that it came into existence; the only question is whether it still 
continues in existence. The use of this doctrine to support the 
contention that, if certain persons assume to have the right to act 
as a corporation, all but the state must submit quietly to their i 
exercise of such usurped right, arises, it is not too much to say, 
from a profound misconception. i 

Have I exposed myself to the retort courteous? Perhaps the 
misconception is in supposing that any one does, deliberately, 


Cahawba Co., 16 Ala. 372; Litchfield Bank v. Church, 29 Conn. 137, 148; Jones v. 
Dana, 24 Barb. (N. Y.) 395; Tar River Co. v. Neal, 3 Hawks (N. C.) 520. 
Wherever the legislature has authorized the formation of a corporation upon the : # 
performance of certain conditions precedent, the courts must necessarily determine 


whether the legislature intended to require a certain mental state in the corporators 
as one of these conditions. Considering the difficulty of proof on such a point, the 
courts may well incline against such a construction of the law. Thus if the legislature } 
has authorized persons to form a corporation by filing a certain certificate, and the 
certificate filed contains the required matter and the statements therein are true, a 


corporation 1s formed, even though the corporators secretly intend to make an unlaw- 

ful use of the corporation so formed. See Importing Co. v. Locke, 50 Ala. 332, 3343 , 

Niemeyer v. Little Rock Ry., 43 Ark. 111, 120; Aurora Co. v. Lawrenceburgh, 56 

Ind. 80, 87; Lincoln Ass’n v. Graham, 7 Neb. 173; Attorney General v. Stevens, 

Saxt. Ch. (N. J.) 369, 378; National Docks Co. v. Central Railroad, 32 N. J. Eq. 755, | 


759; Attorney General v. American Tobacco Co., 55 N. J. Eq. 352, 369; aff. 56 N. J. 
Eq. 847; Buffalo Co. v. Hatch, 20 N. Y. 157, 159; Windsor Co. v. Carnegie Co., 204 
Pa. St. 459, and cases cited. See also Terhune v. Midland Co., 38 N. J. Eq. 423; 
Wellington Co. v. Cashie Co., 114 N.C. 690; Cochran v. Arnold, 58 Pa. St. 399, 405. 
Cf. cases cited below. On the formation of a corporation and transfer of property 
thereto with intent to give the federal courts jurisdiction, see irvine Co. v. Bond, 74 
Fed. Rep. 849. 

Although fraud in procuring a charter is only a cause of forfeiture, fraud by the 
associates may prevent incorporation. Thus (to put a plain case) where the legislature 
requires, as a condition precedent, that a certain subscription be made “in good faith.” 
Whether, when fraud prevents incorporation, collateral attack will be permitted upon ] 
the existence of the alleged corporation is not a question within the law of de facto 
corporations (see third paragraph of note 13). But there is no sweeping rule that such 
attack may never be made. Christian Co, v. Fruitdale Co., 121 Ala. 340; Carey v. 
Cincinnati Co., 5 Ia. 357; Montgomery v. Forbes, 148 Mass. 249; Cleaton v. Emery, 
49 Mo. App. 345; Davidson v. Hobson, 59 Mo. App. 130; Farnham v. Benedict, 107 
N. Y. 159, 169; Booth v. Wonderly, 36 N. J. L. 250; Hill v. Beach, 12 N. J. Eq. 31; 
Jersey City Co. v. Dwight, 29 N. J. Eq. 242 (the learned vice-chancellor who decided 
this case assumed, 46 N. J. Eq. 116, that it could not stand with National Docks Co. 
v. Central Co., 32 N. J. Eq. 755. But see 49 N. J. Eq. 329, 335); Elizabethtown Co. 
v. Green, 49 N. J. Eq. 329 (by the five dissenting judges. Whether the majority was | 
opposed on this point does not appear. The decision is explained in 52 N. J. Eq. 111, i 
144, on a ground consistent with this opinion by the dissenting judges) ; Brundred v. iq 
Rice, 49 Oh. St. 640; Chicora Co. v. Crews, 6 S. C. 243, 275; McGrew v. City Prod- 
uce Exchange, 85 Tenn. 572; Le Warne v. Meyer, 38 Fed. Rep. 191. See also Salo- , 
mon v. Broderip, [1897] A. C. 22, 43. Cf Laflin Co. v. Sinsheimer, 46 Md. 315; Gow 
v. Collin Co., 109 Mich. 45; Cochran v. Amold, 58 Pa. St. 399, 405. a 
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contend that the existence of an alleged corporation can never be 
attacked collaterally. Assume the contention to be that the exist- 
ence of an alleged corporation cannot be attacked collaterally, if 
the assumption of the right to be a corporation is made under 
peculiarly extenuating circumstances. Assume further that these 
extenuating circumstances are: (1) that an attempt to incorporate 
has been made resulting in a colorable corporate organization; 
(2) that there was a law authorizing the formation of such a corpo- 
ration as was attempted; (3) that there has been user of some of 
the powers which such a corporation would possess; and (4) that 
the persons seeking to prevent collateral attack acted in good 
faith.12 Under such circumstances, why should not the courts 


13 If the state grants to certain persons the privilege of acting as an artificial per- 
son, they are a corporation de jure. Whenever persons assume to act as an artificial 
person, without the authority of the state, it might properly be said that they are 
a corporation de facto. Sheer usurpation of the corporate privilege is a fact, no less 


_ than usurpation under extenuating circumstances. If this broad conception of a de 


facto corporation had been taken, then the subject of de facto corporations would have 
covered the whole subject of the usurpation of corporate power. 

But it is clear that it has not been taken. Thus, persons who have been granted 
the privilege to act as an artificial person for some purposes may assume so to act 
for other purposes. When they leap the bounds of the privilege granted them, their 
act is a usurpation of corporate power. But the law of w/tra vires transactions is not 
treated by the courts as a branch of the law of de facto corporations. 

Similarly, even where the associates have not been granted the corporate privilege 
for any purpose, the courts have, in analogy to the law of de facto officers, and by a 
usage now altogether too well established to be profitably questioned, confined the 
conception of a de facto corporation within the bounds stated in the text. If associates 
usurp the corporate privilege when there is no law authorizing such a corporation as 
they assert themselves to be, collateral attack may or may not be allowed on the ex- 
istence of the alleged corporation, but the law of de facto corporations does not control. 
Similarly, where the associates have not even a colorable organization, or where per- 
sons who have not acted in good faith seek to prevent the collateral attack. These 
cases form a branch of the law on the usurpation of corporate power, but not of the 
law on de facto corporations. This article deals only with de facto corporations in the 
narrow sense established by usage,— usurpation of corporate power under the pe- 
culiarly extenuating circumstances stated in the text. 

To speak of these circumstances in detail. 

1. The attempt to incorporate must have gone so far as to result in acolorable corporate 
organization. McLennan v. Hopkins, 2 Kan. App. 260; Johnson v. Corser, 34 Minn. 
355 (see 52 Minn. 243) ; Abbott v. Omaha Co., 4 Neb. 416; McLeary v. Dawson, 87 
Tex. 524, 538 (“a self-constituted body which was not even a de facto corporation”) ; 
Bergeron v. Hobbs, 96 Wis. 641. But cf the language of the court in Methodist 
Church v. Pickett, 19 N. Y. 482, 485. 

2. There must have been a law authorizing the formation of such a corporation as was 
attempted. Duke v. Taylor, 37 Fla. 64; American Co. v. Minnesota Co., 157 Ill. 641; 

Snyder v. Studebaker, 19 Ind. 462; Eaton v. Walker, 76 Mich. 579; Bradley v. Rep- 
pell, 133 Mo. 545; St. Louis Ass’n v. Hennessy, 11 Mo. App. 555; Evenson z. Elling: 
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refuse to allow any one but the state to call attention to any slip 
that was made in the attempt to form the corporation? At first 
blush the doctrine seems harmless and commendable, — to be 


son, 67 Wis. 634; Davis v. Stevens, 104 Fed. Rep. 235. Cf Smith v. Sheeley, 12 Wall. 


(U. S.) 358. 
If there is a law authorizing the formation of such a corporation, it is not fatal that 


the attempt to incorporate was under a different law. Georgia Co. v. Mercantile Co., 


94 Ga. 306. Cf Welch v. Old Dominion Co., 10 N. Y. Supp. 174. 

A de jure corporation may be formed under a law passed by a de facto legislature. 
U. S. v. Insurance Companies, 22 Wall. (U. S.) 99. 

3. There must have been user of some of the powers which such a corporation would 
possess. Without user there would be no assumption of corporate power. See Emery 
v. De Peyster, 77 N. Y. App. Div. 65, 67 ; Elgin Co. v. Loveland, 132 Fed. Rep. 41, 45. 

4. The persons seeking to prevent collateral attack must have acted in good faith. In 
defining the limits of the de facto doctrine, the courts have sometimes made no express 
mention of good faith. Owensboro Co. v. Bliss, 132 Ala. 253; Baker v. Neff, 73 Ind. 
68; Doty v. Patterson, 155 Ind. 60, 64; Finnegan v. Noerenberg, 52 Minn. 239; Gibbs’ 
Estate, 157 Pa. St. §9, 69; Toledo Co. v. Continental Trust Co., 95 Fed. Rep. 497, 
508. But in these cases no contention was made that the associates had not acted in 
good faith. 

Express mention of good faith is usual. Duggan v. Colorado Co., 11 Colo. 113; 
American Co. v. Minnesota Co., 157 Ill. 641, 652; Stanwood v. Sterling Co., 107 Ill. 
App. 569; Williamson v. Kokomo Ass’n, 89 Ind. 389; Hasselman v. U. S. Mortgage 
Co., 97 Ind. 365; Haas v. Bank of Commerce, 41 Neb. 754; Vanneman v. Young, 52 
N. J. L. 403; Elizabethtown Co. v. Green, 49 N. J. Eq. 329, 338; Hagerman v. Ohio 
Ass’n, 25 Oh. St. 186, 200; Society Perun v. Cleveland, 43 Oh. St. 481; Marsh z. 
Mathias, 19 Utah 350; Gilkey v. How, 105 Wis. 41, 45; Tulare District v. Shepard, 
185 U. S. 1, 16. 

If the attempt at incorporation is not made in good faith, but persons purchase the 
alleged stock in good faith, they should not be held personally liable to those who have 
contracted with the corporation. American Co. v. Heidenheimer, 80 Tex. 344 (see 
note 33). In Minor v, Mechanics Bank, 1 Pet. (U. S.) 46, 66, Story, J., said: “It 
would be extremely difficult to maintain, upon general principles of law, that a private 
fraud, between the original subscribers and commissioners, could be permitted to be 
set up, to the injury of subsequent purchasers of the stock, who became dona fide 
holders, without any participation or notice of the fraud.” 

Ordinarily, the same result will be reached whether good faith is required in those 
who attempted incorporation or in those who now seek to prevent collateral attack 
upon incorporation. But it is submitted that American Co. v. Heidenheimer is a 
decision within the limits of the de facto doctrine, and that therefore the requirement 
as to good faith may properly be stated in the form used in the text. 


The doctrine of de facto corporations usually arises where there has been an attempt 
to incorporate under a general law. But it is not confined to such cases. The legisla- 
ture might by special act grant a charter which was to take effect upon the perform- 
ance of certain conditions precedent. Such charter, it is submitted, would supply the 
place of the first and second requirements stated in the text. See Lucas v. Bank of 
Georgia, 2 Stew. (Ala.) 147; Gaines v. Bank of Mississippi, 12 Ark. 769; Middlesex 
Husbandmen v. Davis, 3 Met. (Mass.) 133; Utica Co. v. Tilman, 1 Wend. (N. Y.) 
$55; Turnpike Co. v. McCarson, 1 Dev. & B. (N. C.) 306; Searsburgh Co. v. Cutler, 
6 Vt. 315, 322; Bank of Manchester v. Allen, 11 Vt. 302. 
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intended merely to save examination into all the details of the 
formation of corporations. 

In answer. In the first place, it is to be noted that, if the exist- 
ence of a corporation is only collaterally in issue, it is well settled 
that proof of facts sufficient to satisfy the requirements of the 
de facto doctrine is sufficient to make a primd facie case. In 


14 It would be easy to accumulate dicta in support of such a doctrine. See, for 
example, Doty v. Patterson, 155 Ind. 60, 64 (but cf the decisions in Busenback v. 
Attica Co., 43 Ind. 265; Indianapolis Co. v. Herkimer, 46 Ind. 142); Buffalo Co. v. 
Cary, 26 N. Y. 75,77 (but cf the decisions in Dorris v. Sweeney, 60 N. Y. 463, 467 ; 
N. Y. Cable Co. v. N. Y., 104 N. Y. 1, 43); Cochran w Arnold, 58 Pa. St. 399, 405 (but 
cf. the decision in Guckert v. Hacke, 159 Pa. St. 303); Gilkey v. How, 105 Wis. 41, 46 
(but cf the decision in Slocum v. Head, 105 Wis. 431) ; New Orleans Co. v. Louisiana, 
180 U. S. 320, 328 (but cf the more restrained language by the same learned justice in 
Tulare District v. Shepard, 185 U. S. 1, 14, 17). 

In New Jersey it has been laid down that equity will not, at the instance of a private 
individual, enjoin a de facto corporation from the exercise of powers which it would 
possess if a de jure corporation. Elizabethtown Co. v. Green, 49 N. J. Eq. 329, 331, 
332. Equity is no doubt loath to determine questions as to the legal formation of cor- 
porations (cf. the determination of questions as to the title of real estate); and, more- 
over, should not entertain a bill by a private individual which is, in substance, a guo 
warranto proceeding (see second paragraph of note 12). But equity has jurisdiction 
to determine whether a corporation has been legally formed. The question was de- 
termined in the early case of Hill v. Beach, 12 N. J Eq. 31, and again in Union Water 
Co. v. Kean, 52 N. J. Eq. 111, 122, where Pitney, V.C., upholds the jurisdiction in an 
elaborate opinion. (Cf the language of the court in National Docks Co. v. Central Rail- 
road Co., 32 N. J. Eq. 755; West Jersey Co. v. Cape May Co., 34 N. J. Eq. 164; Ter- 
hune v. Midland Co., 38 N. J. Eq. 423; Attorney-General v. American Tobacco Co., 55 
N. J. Eq. 352, 368; aff. 56 N. J. Eq. 847; Cumberland Co. v. Clinton Co., 64 N. J. 
Eq. 521, 523.) And a bill to restrain the assertion of a corporate right directly against 
complainant will not ordinarily be in substance a guo warranto proceeding. It might 
as well be argued that the plea of sz/ ¢e/ corporation may never be permitted at law, 
because it is, fro tanto, a guo warranto proceeding. 

Now, Hampton v. Clinton Co., 65 N. J. L. 158 (see note 28) shows that at law there 
is no sweeping rule against collateral attack. See also Trenton Co. v. United Co., 60 
N. J. Eq. 500. Is the New Jersey law that, if a de facto corporation institutes proceed- 
ings to take A’s land by eminent domain, he may successfully resist such proceedings, 
but that, even if immediate irreparable injury is being threatened, he may not resort 
to equity for an injunction? It is submitted that National Docks Co. v. Central Co., 
32 N. J. Eq. 755, does not necessitate such a decision (see fourth paragraph of note 12). 

See also Denver Co. v. Denver Co., 2 Colo. 673; Independent Order Foresters v. 
United Order, 94 Wis. 234, 241. 

15 Lucas v. Bank of Georgia, 2 Stew. (Ala.) 147; Gaines v. Bank of Mississippi, 12 
Ark. 769 ; Memphis Co. zv. Rives, 21 Ark. 302; Mix v. Bank of Bloomington, gt Ill. 20; 
Eakright v. Logansport Co., 13 Ind. 404; Middlesex Husbandmen vz. Davis, 3 Met. 
(Mass.) 133; Barrett v. Mead, ro Allen (Mass.) 337; Merchants’ Bank v. Glendon Co., 
120 Mass. 97; Utica Co. v. Tilman, 1 Wend. (N. Y.) 555; Eaton v. Aspinwall, 19 
N. Y. 119, 124; U. S. Vinegar Co. v. Schlegel, 143 N. Y. 537, 543; Turnpike Co. v. 
McCarson,1 Dev. & B. (N.C.) 306; Searsburgh Co. v. Cutler, 6 Vt. 315, 322; Bank of 
Manchester v. Allen, 11 Vt. 302. 
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the second place, it is to be noted that most failures to conform 
strictly to statutory provisions are not fatal to the formation of 
‘the corporation. (a) If a provision of the statute has not been 
exactly followed, the court may hold that there has been sub- 
stantial compliance.* (4) If some provision of the statute has 
not been followed at all, the court may hold such provision to 
be merely directory.” (c) If some mandatory provision has not 
been followed at all, the court may nevertheless hold that perform- 
ance of the acts specified in such provision was not intended to 
be acondition precedent to the existence of the corporation, — that 
non-performance was intended at most to be a ground for declaring 
the corporate existence forfeited. In all these cases the associates 
gain authority to act as a corporation. 


See also Willard v. Trustees, 66 Ill. 55; Peoria Co. v. Peoria Co., 105 Ill. 110; 
Cozzens v. Chicago Co., 166 Ill. 213; Hager’s Town Co. v. Creeger, 5 Har. & J. (Md.) 
122; Bartlett v. Wilbur, 53 Md. 485, 498 ; Narragi.nsett Bank v. Atlantic Silk Co., 3 Met. 
(Mass.) 282; Packard v. Old Colony Co., 168 Mass. 92; Canal Co. v. Paas, 95 Mich. 
372; Williams v. Bank of Michigan, 7 Wend. (N. Y.) 539; Wood v. Jefferson Bank, 
9 Cow. (N. Y.) 194; Bank of Toledo z. International Bank, 21 N.Y. 542; Williams- 
burgh Bank v. Solon, 136 N. Y. 465, 475; Augusta Co. v. Vertrees, 4 Lea (Tenn.) 75; 
Reynolds v. Myers, 51 Vt. 444. 

16 Van Pelt v. Home Ass’n, 79 Ga. 439 ; Rabright s Logansport Co., 13 Ind. 404; 
Thornton v. Balcom, 85 Ia. 198 ; Seaton v. Grimm, 110 Ia. 145; Buffalo Co. v. Hatch, 
20 N. Y. 157, 160; Ogdensburgh Co. v. Frost, 21 Barb. (N. Y.) 541 ; Thompson v. N. Y. 
Co., 3 Sandf. Ch. (N. Y.) 625, 652; Carpenter v. Frazier, 102 Tenn. 462; Rogers v. 
Danby Society, 19 Vt. 187, 191. 

17 Judah v. American Co., 4 Ind. 333; McClinch v. Sturgis, 72 Me. 288, 296; New. 
comb wv. Reed, 12 Allen (Mass.) 362; Braintree Co. v. Braintree, 146 Mass. 482, 488; 
Mead v. Keeler, 24 Barb. (N. Y.) 20, 25; Rassbeck v. Desterreicher, 55 How. Pr. (N. Y.) 
516; Ossipee Co. v. Canney, 54 N. H. 295, 312 ; Grays v. Turnpike Co., 4 Rand. (Va.) 
578, 581. See also Cross v. Pinckneyville Co., 17 Ill. 54; Busenback v. Attica Co., 
43 Ind. 265, criticizing Eakright v. Logansport Co., 13 Ind. 404. On whether the 
state may take advantage of failure to follow a directory provision, see Rose Hill Co. 
v. People, 115 Ill. 133; Jackson v. Crown Co., 21 Utah 1. Cf Bank of U.S. v. Dan- 
dridge, 12 Wheat. (U. S.) 64, 80 

18 Sparks v. Woodstock Co., 87 Ala. 294; Brown v. Wyandotte Co., 68 Ark. 134, 
140; Mitchell v. Rome Co., 17 Ga. 574; Boise City Co. v. Pinkham, 1 Idaho 790; 
Chiniquy v. Bishop of Chicago, 41 Ill. 148 (a corporation sole); Walton vz. Riley, 85 
Ky. 413 (overruling 81 Ky. 300) ; Portland Co. v. Bobb, 88 Ky. 226; South Bay Co. 
v. Gray, 30 Me. 547; Lord v. Essex Ass’n, 37 Md. 320, 326; Hammond vz. Straus, 
53 Md. 1, 14; Merrick v. Reynolds Co., tor Mass. 381; Hawes v. Anglo-Saxon Co., 
1ot Mass. 385, 395; McGinty v. Athol Co., 155 Mass. 183, 185; Narragansett Bank v. 
Atlantic Co., 3 Met. (Mass.) 282, 288; Boston Co. v. Moring, 15 Gray (Mass.) 211; 
Shakopee Co., 37 Minn. 91; Granby Co. v. Richards, 95 Mo. 106; St. Joseph Co. z. 
Shambaugh, 106 Mo. 557, 567; Vanneman v. Young, 52 N. J. L. 403; Plank Road Co. 
v. Chamberlain, 32 N. Y. 651, 655; Society of Cutchogue, 131 N. Y. (also 41 Barb. 
(N. Y.) 568; 1 Sandf. (N. Y.) 158, 168); Hughesdale Co. v. Vanner, 12 R. I. 491; 
Cheraw Co. v. White, 14 S.C. 51; Harrod v. Hamer, 32 Wis. 162 ; Minor v. Mechanics’ 
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We are dealing, therefore, only with a case where the court, ona 
sound construction of the statutes, finds the intent of the legisla- 
ture to have been that performance of a certain act should be a 
condition precedent to incorporation.” The legislature might, in- 
deed, have authorized the formation of two kinds of corporations, 
one good against the world, and one good against all but the 
state. But such statutes are rare.2? The legislature has authorized 
the formation only of a corporation good against the world. It 
has declared that a certain act shall be performed before any such 
corporation shall come into existence. The act has not been per- 
formed. Is it proper, notwithstanding, for the court to allow the 
assertion of rights dependent upon incorporation? 

It is not for the court to create a corporation. The franchise to 


' Bank, 1 Pet. (U. S.) 46,65; Wells. Co. v. Gastonia Co., 198 U. S. 177; Young Co. z. 


Young Co., 72 Fed. Rep. 62; Ryland v. Hollinger, 117 Fed. Rep. 216. See also 
Southern Bank v. Williams, 25 Ga. 534; Hastings v. Amherst Co., 9 Cush. (Mass.) 
596, 600; Quincy Canal v. Newcomb, 7 Met. (Mass.) 276, 282; Raegener v. Hubbard, 
167 N. Y. 301, 306; Waterford Co. v. Dalbiac, 6 Exch. 443. 

19 For instances of such construction see Allman v. Havana Co., 88 Ill. 521, 526; 
Loverin v. McLaughlin, 161 Ill. 417, 425; McIntire v. McLain Ass’n, 40 Ind. «104; 
Kaiser v. Lawrence Bank, 56 Ia. 104; Field v. Cooks, 16 La Ann. 153; Utley v. Union 
Co., 11 Gray (Mass.) 139, 141; Jersey City Co. v. Dwight, 29 N. J. Eq. 242, 247; 
Crocker v. Crane, 21 Wend. (N. Y.) 211 ; People v. Nelson, 46 N. Y. 477, 480; N. Y. Co. 
v. N. Y., 104 N. Y. 1, 43; Card v. Moore, 68 N. Y. App. Div. 327, 331; aff. 173 N. Y. 
598; Guckert v. Hacke, 159 Pa. St. 303 ; Bergeron v. Hobbs, 96 Wis. 641 ; Elgin Co. 
v. Loveland, 132 Fed. Rep. 41, 45. 

20 In California, § 6 of Laws of 1850, c. 128, as amended by Laws of 1862, c. 124, 
provided: “The question of the due incorporation of any company, claiming in good 
faith to be a corporation under the laws of this state and doing business as such 
corporation, or of its right to exercise corporate powers, shall not be inquired into, col- 
laterally, in any private suit to which such de facto corporation may be a party.” 
This was substantially reénacted as § 358 of the Civil Code. For decisions since the 
enactment of this statute, see 22 Cal. 434; 26 sid. 286; 37 ibid. 354; 37 sbid. 538; 51 
ibid. 406; 55 tbid. 98 ; 67 *bid. 526; 70 ibid. 163; 72 tbid. 379; 80 ibid. 181 ; 82 ibid. 184; 
90 ibid. 22; 97 ibid. 276; 100 ibid. 87; 102 ibid. 55; 103 bid. 506; 104 tbid. 334; 126 
ibid. 541 ; 128 ibid. 136; 130 tbid. 27 ; 137 tbid. 441; 141 thid. 713; 4 Sawy. (U.S.) 133; 
46 Fed. Rep. 709. See also § 2892, Comp. L. Dakota, cited in Davis v. Stevens, 104 
Fed. Rep. 235, and Code of Georgia (1895), § 1862, and 108 Ga. 345; 109 ibid. 666; 
121 ibid. 513. 

The Code of Iowa (1897), § 1636, which substantially reénacts the provision first 
adopted in § 704 of the Code of 1851, provides: “ No person or persons acting as a cor- 
poration shall be permitted to set up the want of a legal organization as a defense to 
an action against them as a corporation, nor shall any person sued on a contract made 
with such an acting corporation, or sued for an injury to its property, or a wrong done 
to its interests, be permitted to set up a want of such legal organization in his defense.” 
There is a similar statute in Kentucky. Comp. Stat. 1903, § 566. Except so far as these 
statutes dispense with the requirements for a de facto corporation (see third paragraph 
of note 13), it is submitted that they are only declaratory (see notes 24, 25, and 33). 
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be a corporation can be granted only by the legislature. Is the 
court not to respect this division of powers, but to make itself, de 
facto, a legislature? 

It may well be answered that it is not for the courts to create 
public officers any more than to create corporations; and yet 
the doctrine of de facto public officers is well established, and a 
doctrine of de facto corporations for the benefit of third persons 
has also found its place in the law.4 

The question therefore reduces itself at last to a question of 
judgment. Are there considerations of public policy so urgent as 
to make it proper for the courts to allow persons to assert the 
right to be a corporation even when, on a sound construction of 
the legislative enactments, they have no such right? Considera- 
tions tending to an affirmative answer are that the courts should 
save time by refusing to go into the details of incorporation; and 
that they should encourage the use of the corporate device by 
establishing a consolation doctrine to the effect that, if persons try 
to form a corporation and pretty nearly succeed, they shall have 
pretty nearly as many rights as though they had succeeded. Con- 
siderations tending to a negative answer are that the courts should 
not, directly or indirectly, take to themselves powers belonging to 
the legislature, and that it is anomalous to bridge a legal gap even 
in favor of a person who has made an expenditure in good faith. 

If there is a doctrine of de facto corporations, remedial to the 
associates themselves, the courts ought to enter upon it not lightly, 
but discreetly, advisedly. 

This is not to say that there may never be circumstances in which 
it is proper to apply such a doctrine. Suppose that A, owner of 
land, purports for a consideration to grant it to a de facto corpo- 
ration, and ejectment is brought, in the name of the corporation, 
against X, a stranger to the title. The associates, even if unin- 
corporated, would, it is submitted, at least be entitled in equity 
to require a conveyance from A, and at law to maintain ejectment 
in the name of A. And it is the better opinion that full effect 


21 See note 2. 

22 There is authority that if a deed of real estate purports to run to a corporation, 
and there is no such corporation authorized by the state, the deed is void, and the 
grantor may successfully assert title to the land against the associates. Harriman z,. 
Southam, 16 Ind. 190 (overruled in Snyder v. Studebaker, 19 Ind. 462); Douthitt z. 
Stinson, 63 Mo. 268 (distinguished in Reinhard v. Virginia Co., 107 Mo. 616, and White 
Oak Society v. Murray, 145 Mo. 622); White v. Campbell, 5 Humph. (Tenn.) 38; 
Russell v. Topping, 5 McLean (U. S.) 194, 202 (but this cannot stand after Smith v. 
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may be given to the conveyance at law, — that the title may be 
held to vest in the associates as natural persons (and this would 
obviate inquiry into the question of actual consideration).* The 


Sheeley, 12 Wall. (U. S.) 358). See also Provost v. Morgan’s Co., 42 La. Ann. 809; 
German Ass’n v. Scholler, to Minn. 331; Valk v. Crandall, 1 Sandf. Ch. (N. Y.) 179, 
182 ; Childs v. Hurd, 32 W. Va. 66, 100. 

But, by the more recent decisions, it is held that (at least if the requirements of the 
de facto doctrine are satisfied) the grantor and those in privity with him are estopped 
to assert title against the associates (see note 33). Cahall v. Citizens’ Ass’n, 61 Ala. 
232; Bates v. Wilson, 14 Colo. 140; Thompson vz. Candor, 60 Ill. 244; The Joliet v. 
Frances, 85 Ill. App. 243; Baker v. Neff, 73 Ind. 68; Williamson v. Kokomo Ass’n, 
89 Ind. 389 (junior mortgagee cannot defeat prior mortgage to de facto corporation) ; 
Sword v. Wickersham, 29 Kan. 746; Reinhard v. Virginia Co., 107 Mo. 616 (and cases 
cited) ; Frost v. Frostburg Co., 24 How. (U.S.) 278. See also Keene v. Van Reuth, 
48 Md. 184; Packard v. Old Colony Co., 168 Mass. 92, 96; Smith v. Sheeley, 12 Wall. 
(U.S.) 358. But cf Jones v. Aspen Hardware Co., 21 Colo. 263. 

In Otoe Ass’n v. Doman, 95 N. W. Rep. 327 (Neb.), a de facto corporation maintained 
@ proceeding against its grantor for reformation of the deed. 

On a grant by a municipal corporation of a franchise to a de facto corporation, see 
Kalamazoo v. Kalamazoo Co., 124 Mich. 74. 

In Whipple v. Parker, 29 Mich. 369, Christiancy, J., said (p. 381) : “ Courts of equity 
at least, if not also courts of law, would find no difficulty in recognizing their property 
rights as individuals, or in securing to them as a partnership, or as joint owners, or as 
individuals, in some form the full enjoyment of their rights.” Note also Burton v. 
Schildbach, 45 Mich. 504. 

On the right to maintain ejectment in the name of the grantor, note that the grantee 
of a disseisee might maintain ejectment in the name of his grantor. See McMahan 2, 
Bowe, 114 Mass. 140, 145. 

23 In Maugham v. Sharpe, 17 C. B. (N. S.) 443, chattels were mortgaged to “ The City 
Investment and Advance Company.” The mortgagor believed he was conveying to a 
corporation (fer Erle, C. J., at p. 462); but there was no such corporation authorized 
by the state. The court held that the title passed to the individuals doing business 
under that name. Williams, J., said (p. 463): “I apprehend, the meaning of the grant 
is plain: the deed purports and intends to convey the goods to those’ persons who use 
the style and firm of The City Investment and Advance Company. They may or may 
not be acorporation ; but when it is ascertained that those who carry on business under 
that name are the defendants, the deed operates to convey the property to them.” 
Jones v. Aspen Co., 21 Colo. 263, 271; New Haven Wire Co. Cases, 57 Conn. 352, 
394; accord. See also Farnsworth v. Drake, 11 Ind. tor; Fay v. Noble, 7 Cush. (Mass.) 
188, 194; American Silk Works v. Salomon, 6 T. & C. (N. Y.) 352. On a charitable 
bequest to a de facto corporation, note Quinn v. Shields, 62 Ia. 129 (in connection with 
Miller v. Chittenden, 2 Ia. 315, and Grant v. Saunders, 121 Ia. 80) ; Lutheran Church 
v. Mook, 4 Redf. Sur. (N. Y.) 513. 

The English courts would follow Maugham vz. Sharpe, if the subject of the convey- 
ance was realty. Wray v. Wray, [1905] 2Ch. 349. In Byam v. Bickford, 140 Mass. 
31, Devens, J., said (p. 32): “ But the South Chelmsford Hall Association was a body 
well known, all the members of which could be ascertained ; and, as it could not take 
as a corporation, the deed may properly be construed as a grant of the estate to those 
who were properly described by this title. . . . The persons associated in the society 
were thus tenants in common of the land conveyed.” See also Hart v. Seymour, 147 
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associates are therefore asserting a property right which they are 
entitled to assert in some form. Looking at the substance, and 
not the form, the case will rarely, if ever, arise where X is preju- 
diced if the associates are allowed to assert the right as an artificial 
person.#4_ Similarly, if X makes a note payable to A, and A nego- 
tiates it to a de facto corporation, and suit is brought in the name 
of the corporation against A.” 

But it would seem to be clear that there should be no sweeping 
doctrine to the effect that a de facto corporation may (unless 
checked by the state) exercise the same powers and privileges as 


Ill. 598, 610; Clifton Heights Co. v. Randell, 82 Ia. 89; Friedman v. Goodwin, 9 Fed. 
Cas. 818. 

And conversely a conveyance of realty to the “ Asheville Division No. 15 ” will pass 
title to such corporation, although the grantor supposed he was conveying to a voluntary 
association. Asheville Division v. Aston, 92 N. C. 578. 

On a deed to A and “ associates,” see Ennis v. Brown, 1 N. Y. App. Div. 22. 

On whether a title in natural persons will, upon their incorporation, pass to the cor- 
poration without formal transfer, see McCandless v. Inland Acid Co., 112 Ga. 291; 
Land Co. v. Randell, 82 Ia. 89; Catholic Church v. Tobbein, 82 Mo. 418; American 
Silk Works v. Salomon, 6 T. & C. (N. Y.) 352. 

24 A de facto corporation may maintain ejectment against a person who has not dealt 
with the associates as a corporation. East Norway Church ~. Froislie, 37 Minn. 447, 
451 (“It would be unjust and intolerable if . . . every interloper and intruder were 
allowed thus to take advantage of every informality or irregularity of organization”) ; 
Chiniquy v. Bishop of Chicago, 41 Ill. 148. But cf Proprietors of Southold v. Horton, 
6 Hill (N. Y.) 501; Augusta Co. v. Vertrees, 4 Lea (Tenn.) 75. 

It may maintain an action for a tort to real or personal property. Buffalo Co. v. 
Cary, 26 N. Y. 75, 77-78; Remington Co. v. O’Dougherty, 65 N. Y. 570 (conversion) ; 
Persse Works v. Willett, 1 Rob. (N. Y.) 131 (trespass upon personalty) ; American Silk 
Works v. Salomon, 6 T. & C. (N. Y.) 352 (conversion) ; Elizabeth Academy v. Lindsey, 
6 Ired. (N. C.) 476 (conversion); Searsburgh Co. v. Cutler, 6 Vt. 315, 323 (“ For the 
purpose .. . of protecting the property . . . from tortfeasors, it is enough to shew a 
corporation de facto”); Baltimore Co. v. Baptist Church, 137 U. S. 568, 572 (nuisance. 
Per Gray, J., a de facto corporation may “ maintain an action against any one, other 
than the state, who has contracted with the corporation, or who has done it a wrong”) ; 
American Co. v. New York, 68 Fed. Rep. 227 (infringement of patent). 

It may maintain a bill for an injunction to restrain irreparable injury to property. 
Cincinnati Co. v. Danville Co., 75 Ill. 113; Williams v. Citizens’ Co., 130 Ind. 71. See 
also Denver v. Mullen, 7 Colo. 345. 

But cf. Slocum v. Providence Co., 10 R. I. t12, 114. 

2% Cozzens v. Chicago Co., 166 Ill. 213; Wilcox v. Toledo Co., 43 Mich. 584, 590; 
Haas v. Bank of Commerce, 41 Neb. 754. See also Mix v. Bank of Bloomington, 91 
Ill. 20; Chicago Co. v. Stafford County, 36 Kan. 121,128. Cf Marion Bank v. Dun- 
kin, 54 Ala. 471; Hungerford Bank v. Van Nostrand, 106 Mass. 559. 

An association de facto may recover for use and occupation of land. Philippine 
Sugar Co. v. U.S., 39 Ct. Cl. 225. 

A grants land to a de facto corporation. It may maintain proceedings to have the 
land discharged from the incumbrance of a judgment against A. Keyes v, Smith, 67 
N. J. L. 190. 
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a de jure corporation. The doctrine should never be applied, 
in favor of the associates themselves, to the prejudice of a person 
who has not dealt with them as a corporation. 

Suppose A agrees to take and pay for stock in the X corpora- 
tion when formed. Only a de facto corporation is formed. If a 
de jure corporation had been formed, it could have compelled A 
to pay for the stock. But the de facto corporation has no such 

right.27 
_ Suppose the legislature has authorized the formation of railroad 
corporations and has authorized such corporations to condemn 
land. Only a de facto railroad corporation is formed. It cannot 
take land against the will of the owner.¥ 

To return to the case put in the opening paragraph. If persons 


2% Athol Co. v. Carey, 116 Mass. 471. 

27 Schloss v. Montgomery Co., 87 Ala. 411; Indianapolis Co. v. Herkimer, 46 Ind. 
142; Nelson v. Blakey, 47 Ind. 38; Reed v. Richmond Co., 50 Ind. 342, 83 Ind. 9; 
Rikhoff v. Brown’s Co., 68 Ind. 388; Coppage v. Hutton, 124 Ind. 4o1; Allman v. 
Havana Co., 88 Ill. 521; Richmond Ass’n v. Clarke, 61 Me. 351; Taggart v. Western 
Co., 24 Md. 563; Katama Land Co.z. Holley, 129 Mass. 540; Columbia Co. v. Dixon, 
46 Minn. 463, 465; Capps v. Hastings Co., 40 Neb. 470; Dorris v. Sweeney, 60 N. Y- 
463; Greenbrier Exposition v. Rodes, 37 W. Va. 738. See also McIntire v. McLain 
Ass’n, 40 Ind. 104; Stowe v. Flagg, 72 IIl. 397; Mansfield Co. v. Drinker, 30 Mich. 
124; Crocker v. Crane, 21 Wend. (N. Y.) 211; Wilmington Co. v. Wright, 5 Jones 
(N. C.) 304. But cf Willard v. Church of Rockville Centre, 66 IIl. 55. 

But otherwise if the subscriber took part in the attempt to incorporate, or thereafter 
assented to treat with the corporation as though it had been lawfully formed (see 
note 33). Selma v. Tipton, 5 Ala. 787, 807; Danbury Co. v. Wilson, 22 Conn. 435; 
Hause v. Mannheimer, 67 Minn. 194; Cayuga Co. v. Kyle, 64 N. Y. 185; United 
Growers Co. v. Eisner, 22 N. Y. App. Div. 1; Tar River Co. v. Neal, 3 Hawks (N.C.) 
520; Rockville Turnpike Road v. Van Ness, 2 Cranch C. C. (U.S.) 449. 

See also Childs v. Smith, 46 N. Y. 34. ; 

28 Piper v. Rhodes, 30 Ind. 309 (assessment by de facto turnpike company) ; McIntire 
v. McLain Ass’n, 40 Ind. 104 (assessment by de facto drainage company) ; Newton Co. 
v. Nofsinger, 43 Ind. 566 (same) ; Knight v. Flatrock Co., 45 Ind. 134 (assessment of tax 
in aid of de facto turnpike company); Williamson v. Kokomo Ass’n, 89 Ind. 389, 392 
(condemnation. In Boyd v. Traction Co., 161 Ind. 587, 589, the court did not find 
it necessary to decide the point); Hopkins 7. Kansas City Co., 79 Mo. 98 (condem- 
nation); St. Joseph Co. v, Shambaugh, 106 Mo.. 557, 566 (condemnation) ; Hampton 
v. Clinton Co., 65 N. J. L. 158, 160 (“ There is no doubt that non-compliance with 
conditions precedent to incorporation will defeat a condemnation”); N. Y. Cable 
Co. v. N. Y., 104 N. Y. 1, 43 (condemnation); Matter of Union Co., 112 N. Y. 61 
(same) ; Matter of New York Co., 35 Hun (N. Y.) 220 (same. On appeal, 99 N. Y. 
12); Matter of Broadway Co., 73 Hun (N. Y.) 7, 13 (same); Kinston Co. v. Stroud, 
132 N. C. 413 (same. Cf Wellington Co. v. Cashie Co., 114 N. C. 690. As to latter 
case, see note 12); Atlantic Co. v. Sullivant, 5 Oh. St. 276 (same); Atkinson v. Marietta 
Co., 15 Oh, St. 21 (same); Powers v. Hazelton Co., 33 Oh. St. 429 (same) ; Tulare 
District v. Shepard, 185 U. S. 1, 17 (same). See also Niemeyer v. Little Rock Ry., 
43 Ark. 111; Fales v. Whiting, 7 Pick. (Mass.) 225; Trenton Co. v. United Co., 60 
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employ agents, they are responsible for the torts of those agents 
while they are acting within the scope of their employment. Per- 
sons injured by such torts have a well-established common law right 
to call upon the principal to respond. Now the legislature has au- 
thorized those persons who do specified acts to exercise the privi- 
lege of acting as an artificial person, —of holding property and 
appointing agents as such artificial person. If the specified acts 
are done, the artificial person becomes the principal, and redress 
may be had only out of the property of this principal. But per- 
sons wlio have not done the specified acts should not be given 
this immunity, which is dependent upon incorporation. 

The subscriber to stock of a corporation to be formed has a 
right, under that portion of the common law which deals with con- 
tracts, to have stock of a corporation authorized by the state. 
The courts ought not to ignore or impair that right. The person 
injured by the tort of the servant has a right, under that portion of 
the common law which deals with torts and agents, to have the 
master respond. The courts ought not to ignore or impair that 
right. 

It may be urged that the exercise of the power of eminent do- 
main is much more important than the exercise of the power to 
appoint an agent as an artificial person. The exercise of sucha 
power is indeed a high act of sovereignty, and this consideration 
must incline courts to construe grants of the power with great 
strictness.“ The grant of a power to appoint an agent as an arti- 
ficial person might not be construed with the same strictness. But 
neither power can be exercised except upon the terms laid down 


N. J. Eq. 500; Farnham v. Benedict, 107 N. Y. 159; New Orleans Co. v. Louisiana 
Co., 11 Fed. Rep. 277. 

There is considerable authority opposed to the text. Central of Georgia Co. v. 
Union Springs Co., 144 Ala. 639; McAuley v. Columbus Co., 83 Ill. 348; Peoria Co. 
v. Peoria Co., 105 Ill. 110; Chicago Co. v. Chicago Co., 112 Ill. 589; Morrison v. 
Forman, 177 Ill. 427; Eddeeman v. Union Co., 217 III. 409, 414 ; Detroit Co. v. Camp- 
bell, 140 Mich. 384, 394 (relying on 44 Mich. 387, and 81 Mich. 378, which only decided 
that the question could not be litigated in certiorari proceedings) ; Postal Co. v. Oregon 
Co., 23 Utah 474, 482. See also Osborn v. People, 103 Ill. 224; Ward v. Minnesota 
Co., 119 Ill. 287; Reisner v. Strong, 24 Kan. 410, 417; Portland Co. v. Bobb, 88 Ky. 
226; Farnham v. Delaware Co., 61 Pa. St. 265. But note the explanation of the Illi- 
nois doctrine made in Henry v. Centralia Co., 121 Ill. 264, 267. . 

On the litigation of this question in certiorari proceedings, see Schroeder v. Detroit 
Co., 44 Mich. 387; Traverse Co. v. Seymour, 81 Mich. 378; State v. Egg Harbor City, 
55 N. J. L. 245. 

29 Matter of Poughkeepsie Bridge Co., 108 N. Y. 483. 
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by the legislature. When the terms are ascertained by a proper 
construction of the legislative grants, it is no more proper for the 
courts to vary those terms in one case than in the other. 

Compare the consequences of the exercise of these two powers 
to the person against whom they are asserted. In the one case his 
land is taken from him against his will, but the fair value is paid 
him. In the second case his body is injured, without his fault, 
and he is referred to an empty treasury for compensation.” 


89 Authorities bearing on the case put in the opening paragraph of the text are as 
follows. In Vredenburg v. Behan, 33 La. Ann. 627, the plaintiff sued on account of 
damage done by an animal kept by the “Crescent City Rifle Club.” The defendants 
contended that this club was a corporation, and that the corporation alone was 
liable for the tort. The court held that the statutes of Louisiana did not author- 
ize the formation of such a corporation, and that the defendants — members of the 
clul) — were personally liable. “It is a principle of law that cannot be successfully 
controverted, that where persons sought to be made liable for their acts, imprudence, 
or negligence, seek to escape such liability by pleading some privilege or immunity 
in derogation of common right, they must clearly establish the existence of the same, 
and bring themselves strictly within the provisions of the law on which they rest such 
claim ” (p. 635). (It may be suggested that Article 446 of the Civil Code prevents all 
recognition of the de facto doctrine, and that therefore the reasoning of this case has 
no bearing upon the proper scope of such a doctrine; but it has not been so con- 
strued. For applications of the de facto doctrine see Blanc v. Germania Bank, 114 La. 
739, and cases cited.) 

In Smith v. Warden, 86 Mo. 382, the plaintiff sued on account of a tort committed 
by an agent of the defendants. The defendants contended that the tortfeasor was 
agent of a limited partnership, and that this partnership alone was liable, as master, 
for the tort. But the court held that one of the acts which was a prerequisite to the 
formation of such a limited partnership had not been performed, and that the de- 
fendants— who were assuming to do business as such limited partnership — were 
personally liable. 

Lamming v. Galusha, 81 Hun (N. Y.) 247 (aff. 151 N. Y. 648), is against the text. 
But it may be noted: (1) the plaintiff’s predecessor in title had givena written consent 
for the construction of the railroad, which consent was intended to operate “ as some- 
thing more than a mere license.” The railroad had been constructed at the time the 
plaintiff bought, and the associates were openly asserting their right to act as a corpo- 
ration. The plaintiff did nothing for eight years. He then asked for an injunction 
and damages. (2) The opinion is of a single justice sitting at special term. He seems to 
have been of the opinion (p. 252) that, if there was not substantial compliance with all 
the provisions of the statute, there would not be a corporation de jure (see notes 17 and 
18). He relies on California cases decided after the statute respecting de facto cor- 
porations had been passed (see note 20), and his attention seems not to have been 
called to the statute. 


In Guckert v. Hacke, 159 Pa. St. 303, A contracted with the associates. The 
associates intended to contract as a corporation, and the requirements of the de facto 
doctrine were satisfied. But a condition precedent to the formation of a corporation 
had not been performed, and A did not know that the associates were assuming to 
contract as a corporation. Held, that A, since he was not estopped (see note 33), 
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We have thus far assumed that A, against whom the de facto 
doctrine is asserted, has not, by dealings with the associates, recog- 
nized their right to act as a corporation. But if the associates as- 
sume to act as a corporation, and A is content to deal with them 
as a corporation, entirely new considerations present themselves. 
True it is that the associates had not the corporate privilege, but 
does it lie in A’s mouth to plead this ? 

If A, suing for a breach of a contract made under such circum- 
stances, chose to name the alleged corporation as party defendant, 
the associates could not in fairness ask to show that, though they 
had represented themselves to be a corporation and had contracted 
with A on that basis, yet, nevertheless, owing to their failure to 
comply with the statutory requirements, they had had no authority 
to act as a corporation 

The converse is not so clear. A never represented that the as- 
sociates were a corporation ; he simply acted on their own repre- 
sentation. Nevertheless, he has consented to enter into a contract 
with the associates on a corporate basis. The associates expected 
to be shielded, by their possession of the corporate privilege, 


could hold the associates personally liable for a breach of the contract. Christian 
Co. v. Lumber Co., 121 Ala. 340; Field v. Cooks, 16 La. Ann. 153; N. Y. Bank vz. 
Crowell, 177 Pa. St. 313; Slocum v. Head, 105 Wis. 431; Clausen v. Head, 110 Wis. 
405; accord. See also Williams v. Hewitt, 47 La. Ann. 1076, 1082; Johnson v Oker- 
strom, 70 Minn. 303, 311 ; Queen City Co.v. Crawford, 127 Mo. 356, 363; Vanhorn z. 
Corcoran, 127 Pa. St. 255, 268 (cf Allegheny Bank v. Bailey, 147 Pa. St. 111); 
Mitchell v. amie 29 Utah 346, 360. 


Mengten v. Clinton Co., 65 N. J. L. 158, 160. “The cases to which we have been 
referred, as holding that persons dealing with de facto corporations are estopped from 
denying their legal existence and that such corporations may, by actions at law, pro- 
tect their rights and property against invasion, are not applicable to the present 
controversy. Here there is an attempt to take the property of a citizen against 
his will.” 

Searsburgh Co. v. Cutler, 6 Vt. 315, 323. “ Where an authority is claimed, by virtue 
of corporate powers, to interfere with the person or property of the citizen, greater 
strictness is required.” 

Slocum v. Head, 105 Wis. 431, 434 (paraphrased). An examination of all the author- 
ities, however, limits the immunity from personal liability, which may be claimed by 
those who have in good faith attempted to organize and do business as corporations, 
to transactions with persons who have dealt with them as a corporation. 

Note also the restrained language of Mr. Justice Gray in Baltimore Co. v. Baptist 
Church, 137 U. S. 568, 571, 572. A de facto corporation may “maintain an action 
against any one, other than the state, who has contracted with the corporation, or 
who has done it a wrong.” To the same effect are Tar River Co. v. Neal, 3 Hawks 
(N. C.) 520, 537; Savings Bank Co. v. Miller, 24 Oh. Circ. Ct. Rep. 198, 206. And see 
the Iowa and Kentucky statutes (note 20). 
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against unlimited liability for a breach of the contract, and A may 
fairly be charged with knowledge of this. In consenting to con- 
tract with them as a corporation, he has, by necessary inference, 
consented to avail himself on a breach of the contract of only 
such remedies as could be used if the associates possessed the 
corporate privilege. ‘Upon broad grounds of right, justice, and 
equity,” *! A ought not, with his eyes open, to enter into a contract 
which assumes the existence of a corporation, and then ask for 
remedies which involve a denial of such existence. In a word, 
not only against the associates, but against A, there is the proper 
basis for the argument ad hominem. 

While, however, it is fair between the parties that a contract 
made on a corporate basis should be enforced on the same basis, 
is it not against public policy thus to allow parties to create pro 
tanto corporations at their will? A court might consider this ob- 
jection fatal; and, even when A sues the corporation, and shows 
that the requirements of the de facto doctrine are satisfied, it might 
permit the associates to take advantage of their own failure to 
observe the statutes. But it is rare for a court to take this 
extreme position. 

It is in this connection that the courts make the most important 
application of the de facto conception. If associates have assumed 
to contract as a corporation, and the requirements of the de facto 
doctrine are satisfied, then, ordinarily, there will be no sufficient 
objection, on the ground of public policy, to permitting both par- 
ties to the contract to have such remedies, and such remedies only, 
as would be permitted if a de jure corporation had been formed.® 


81 Per Cooley, J., in Swartwout v. Michigan Co., 24 Mich. 389, 396. 

So held in Boyce v. Towsontown Church, 46 Md. 359. 

83 The associates, if sued as a corporation, cannot defend on the ground that they 
were not authorized to act as a corporation when the contract was made. Georgia Ice 
Co. v. Porter, 70 Ga. 637 ; Racine Co. v. Farmers’ Trust Co., 49 IIl. 331, 346 (cf Gent 
v. Manufacturers Co., 107 Ill. 652); Humphrey v. Patrons’ Ass’n, 50: Ia. 607 (cf. -Kirk- 
patrick v. Church of Keota, 63 Ia. 372) ; Dooley v. Cheshire Glass Co., 15 Gray (Mass.) 
494; Kelley v. Newburyport Co., 141 Mass. 496; Empire Co. v. Stuart, 46 Mich. 482; 
Scheufler v. Grand Lodge, 45 Minn. 256; Callender v. Painesville Co., 11 Oh. St. 516; 
Hamilton v. Clarion Co., 144 Pa. St. 34; Liter v. Ozokerite Co., 7 Utah 487; Toledo 
Co. v. Continental Trust Co., 95 Fed. Rep. 497, 507. See also McCullough vw. Talla- 
dega Co., 46 Ala. 376; Wood v. Wiley Construction Co., 56 Conn. 87; Commonwealth 
v. Licking Valley Ass’n, 118 Ky. 791; Perine v. Grand Lodge, 48 Minn. 82; Rush v. 
Halcyon Co., 84 N. C. 702; Miss. Code, § 841. Contra, Boyce v. Towsontown Church, 
46 Md. 359 (but <f Franz v. Teutonia Ass’n, 24 Md. 259; Keene v. Van Reuth, 48 
Md. 184; Bartlett v, Wilbur, 53 Md. 485, 498). 

The state may properly make a de facto corporation sole defendant (not joining the 
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Whether, when the requirements of the de facto doctrine have 


associates) in a guo warranto proceeding. New Orleans Co. v. Louisiana, 180 U. S. 
320. 

Similarly, a creditor may hold the defendant, as a stockholder, director, or officer, 
to such liability as would have attached to him if the associates had been authorized to 
act as a corporation when the contract was made. Lehman v. Warner, 61 Ala. 455; 
Central Ass’n v. Alabama Co.,70 Ala. 120; Harris v. Gateway Co., 128 Ala. 652 ; Cor- 
with v. Culver, 69 Ill. 502; Wheelock v. Kost, 77 Ill. 296; Tanner v. Nichols, 80 S. W. 
Rep. 225 (Ky.); Priest v. Essex Hat Co., 115 Mass. 380; Eaton v. Aspinwall, 19 N. Y. 
119 (see also 26 Barb. (N. Y.) 202); Perkins v. Hatch, 4 Hun (N. Y.) 137; Rowland z. 
Meader Co., 38 Oh. St. 269, 272 (citing 33 Oh. St. 107); Hamilton v. Clarion Co., 
144 Pa. St. 34; Slocum z. Providence Co., 10 R. I. 112; Slocum v. Warren, to R. I. 116. 
See also Peel’s Case, L. R. 2 Ch. 674. Cf Utley v. Union Tool Co., 11 Gray (Mass.) 
139; DeWitt v. Hastings, 69 N. Y. 518; Gardner v. Post, 43 Pa. St. 19. 

One of the associates cannot take advantage, against his fellow associates, of the 
lack of authority to act as acorporation. Merchants Line v. Waganer, 71 Ala. 581, 585; 
Bushnell v. Consolidated Ice Co., 138 Il]. 67; Curtis v. Tracy, 169 Ill. 233; Lincoln 
Park v. Swatek, 204 Ill. 228; Heald v. Owen, 79 Ia. 23; Venable v. Atchison Church, 
25 Kan. 177; Foster v. Moulton, 35 Minn. 458; Raisbeck v. Oesterricher, 4 Abb. N.C. 
(N. Y.) 444; Marsh v. Mathias, 19 Utah 350; Franke v. Mann, 106 Wis. 118. See also 
‘Baker v. Backus, 32 Ill. 79. Cf Flagg v. Stowe, 85 Ill. 164; Doyle v. Mizner, 42 Mich. 
332. If one of the associates is, owing to the lack of authority, subjected to personal 
liability, he may have contribution. Richardson v. Pitts, 71 Mo. 128; Aspinwall v. 
Sacchi, 57 N. Y. 331. Cf Heald v. Owen, 79 Ia. 23. 

Conversely, the body of associates cannot take advantage of such lack against one 
of their number. Meurer v. Detroit Ass’n, 95 Mich. 451. 

If A promises B a commission for selling property to C, or any corporation organ- 
ized by him, and a de facto corporation, organized by C, purchases the property, B is 
entitled to his commission. Smith v. Mayfield, 163 Ill. 447. 


If A contracts with the associates as a corporation, and A is sued upon the contract 
in the name of the corporation, he cannot take advantage of their lack of authority 
to act as a corporation. Bibb v. Hall, ror Ala. 79; Canfield v. Gregory, 66 Conn. 9; 
Wood wv. Coosa Co., 32 Ga. 273; Petty v. Brunswick Co., 109 Ga. 666; Marsh v. 
Astoria Lodge, 27 Ill. 421; Ramsey v. Peoria Co., §5 Ill. 311; Hudson v. Green 
Hill Corporation, 113 Ill. 618; Brownlee v. Ohio Co., 18 Ind. 68; Bartholomew 
County v. Bright, 18 Ind. 93; Mullen v. Beech Grove Park, 64 Ind. 202; Beatty v. 
Bartholomew Society, 76 Ind. 91; Jones v. Kokomo Ass’n, 77 Ind. 340; Smelser z. 
Wayne Co., 82 Ind. 417; Cravens v. Eagle Co., 120 Ind. 6; Washington College 
v. Duke, 14 Ia. 14; Hunt v. Kansas Co., 11 Kan. 412; Gill v. Kentucky Co., 
7 Bush (Ky.) 635; Seven Star Grange v. Ferguson, 98 Me. 176; Worcester Medical 
Institution v. Harding, 11 Cush. (Mass.) 285; Butchers’ Bank v. McDonald, 130 Mass. 
264; Cahill v. Kalamazoo Co., 2 Doug. (Mich.) 124; Swartwout v. Michigan Co., 24 
Mich. 389; Estey Co. ». Runnels, 55 Mich. 130; Stofflet v. Strome, tor Mich. 197; 
French v. Donohue, 29 Minn. 111 ; Minnesota Co. v. Denslow, 46 Minn. 171; Lincoln 
Ass’n v. Graham, 7 Neb. 173; Livingston Ass’n v. Drummond, 49 Neb. 200; Equitable 
Ass’n v. Bidwell, 60 Neb. 169; Ossipee Co. v. Canney, 54 N. H. 295 (explaining Unity 
Co, v. Cram, 43 N. H. 636); Way v. American Grease Co., 60 N. J. Eq. 263, 266; 
Methodist Church v. Pickett, 19 N. Y. 482; Leonardsville Bank v. Willard, 25 N. Y. 
574; Buffalo Co. v. Cary, 26 N. Y.75; Phoenix Co. v. Badger, 67 N. Y. 294, 298; Com: 
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not been satisfied, considerations of public policy will prevent 


mercial Bank v. Pfeiffer, 108 N. Y. 242, 254 (to same effect, 15 Abb. Pr. (N. Y.) 66; 
33 N. Y. App. Div. 231; 43 N. Y. App. Div. 386; 48 N. Y. App. Div. 359; 24 Barb. 
(N. Y.) 395; 37 Barb. (N. Y.) 601; 42 Barb. (N. Y.) 651; 4 Den. (N. Y.) 392; 1 Hall 
(N. Y.) 191; 6 Hun (N. Y.) 71; 91 Hun (N. Y.) 236; 14 Johns. (N. Y.) 238; 3 
Sandf.(N. Y.) 161; 3 T. & C. (N. Y.) 304. Welland Co. v. Hathaway, 8 Wend. (N. Y.) 
480, and First Baptist Church v. Rapalee, 16 Wend. (N. Y.) 605, can no longer be con- 
sidered law); Bank of Circleville v. Renick, 15 Oh. 322; Lucas v. Greenville Ass’n, 22 
Oh. St. 339; Hagerman v. Ohio Ass’n, 25 Oh. St. 186; Washington Ass’n v. Stanley, 
38 Ore. 319, 327; Dyer v. Walker, 4o Pa. St. 157; Spahr v. Farmers’ Bank, 94 Pa. St. 
429; Providence Co. v. Murphy, 8 R. I. 131; Merriman v. Magiveny, 12 Heisk. (Tenn.) 
494; Singer Co. v. Bennett, 28 W. Va. 16; Bon Aqua Co. v. Standard Co., 34 W. Va. 
764; Gilman v. Druse, 111 Wis. 400; Chubb v. Upton, 95 U.S. 665; Andes v. Ely, 158 
U.S. 312, 322 (to same effect, 110 Fed. Rep. 845; 113 Fed. Rep. 398; 118 Fed. Rep. 
190; 28 Fed. Cas. 839). See also West Winsted Bank v. Ford, 27 Conn. 282; Im- 
boden vw. Etowah Co., 70 Ga. 86, 107; Blanc v. Germania Bank, 114 La. 739; Chester 
Glass Co. v. Dewey, 16 Mass. 94, 101; Quincy Canal v. Newcomb, 7 Met. (Mass.) 
276, 282; Dooley v. Wolcott, 4 Allen (Mass.) 406; Appleton Co. v. Jesser, 5 Allen 
(Mass.) 446; Augur Co. v, Whittier, 117 Mass. 451, 455; Williamsburg Co. v. Froth- 
ingham, 122 Mass. 391; Provident Institution v. Burnham, 128 Mass. 458; Mann z. 
Williams, 143 Mass. 394; Chase’s Co. v. Boston Co., 152 Mass. 428; Kansas City Co. 
v. Hunt, 57 Mo. 126; Johnston Co. v. Clark, 30 Minn. 308; Fayetteville Co. v. Tilling- 
hast, 119 N. C. 343 (lease); Rafferty v. Bank of Jersey City, 33 N. J. L. 368 (preferred 
creditor) ; Central Co. v. Clayes, 21 Vt. 30. Cf Card v. Moore, 68 N. Y. App. Div. 
327; aff. 173 N. Y. 598. , 

But there may be considerations of public policy so strong that they overcome the 
considerations of fairness between the parties. See Jones v. Aspen Hardware Co., 
21 Colo. 263. 

On conveyances to a de facto corporation, see second paragraph of note 22. 

On an action in tort, where “ its necessary basis is in the rights of a passenger, by 
virtue of the contract,” see Pinkerton v. Pennsylvania Co., 193 Pa. St. 229, 234. 


. If A contracts with the associates as a corporation, A cannot, because of their lack 
of authority to act as a corporation, hold the associates personally liable for a breach 
of the contract. Sniders’ Co. v. Troy, 91 Ala. 224; Cory v. Lee, 93 Ala. 468; 
Owensboro Co. v. Bliss; 132 Ala. 253; Humphreys v. Mooney, 5 Colo. 282; Staf- 
ford Bank v. Palmer, 47 Conn. 443; Canfield v. Gregory, 66 Conn. 9, 17; Planters’ 
Bank v. Padgett, 69 Ga. 159; Doty v. Patterson, 155 Ind. 60; Trowbridge v. Scud- 
der, 11 Cush. (Mass.) 83; Merchants Bank v. Stone, 38 Mich. 779; American Co. 
v. Bulkley, 107 Mich. 447; Love v. Ramsey, 139 Mich. 47; Finnegan v. Noerenberg, - 
52 Minn. 239; Johnson v. Okerstrom, 70 Minn. 303 (distinguishing Johnson vz. 
Corser, 34 Minn. 355); Richards v. Minnesota Bank, 75 Minn. 196; Kleckner v. 
Turk, 45 Neb. 176; Hogue v. Capital Bank, 47 Neb. 929 (commenting on earlier 
cases and statutes); Larned v. Beal, 65 N. H. 184; Stout wv. Zulick, 48 N. J. L. 599; 
Vanneman v. Young, 52 N. J. L. 403; Whitford v. Laidler, 94 N. Y. 145, 151 (see also 
Central Bank v. Walker, 66 N.Y. 424; but cf Fuller v. Rowe, 57 N. Y. 23) ; Rowland 
v. Meader Co., 38 Oh. St. 269; Mason v. Stevens, 16 S. D. 320; Shields v. Clifton 
Co., 94 Tenn. 123; Tennessee Co. v. Massey, 56 S. W. Rep. 35 (Tenn.); American 
Co. v. Heidenheimer, 80 Tex. 344; Clausen v. Head, Ito Wis. 405 (see also 32 Wis. 
162; but cf Bergeron v. Hobbs, 96 Wis. 641, and 64 Fed. Rep. 90). See also Clark z. 
Richardson, 31 S. W. Rep. (Ky.) 878; Laflin Co. v. Sinsheimer, 46 Md. 315 ; First Bank 
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courts from applying the same doctrine between the parties, is a 
question beyond the limits of this article.* 


In summary. 

1, When the existence of a corporation is only collaterally in 
issue, proof of facts sufficient to satisfy the requirements of the de 
facto doctrine is sufficient to make a primd facie case. 

2. If a corporation is in existence, but there is a ground upon 
which the state might have its existence forfeited, no one but the 
state can take advantage of this cause of forfeiture. 

3. Most failures to conform strictly to statutory provisions re- 
garding the formation and regulation of corporations are not fatal 
to the formation of a de jure corporation. But failure to perform 
an act, the performance of which the legislature has intended to 
be a condition precedent to incorporation, is necessarily fatal. 

4. There are considerations of public policy so urgent as to 
justify the courts in holding that a de facto corporation may be a 
conduit of title. 

5. The de facto doctrine has a very important scope in cases 
where contracts have been made on a corporate basis. 

6. If associates who have not the corporate privilege assume 
to exercise it, there is no established doctrine that all but the 


v. Almy, 117 Mass. 476; Gow v. Collin Co., 109 Mich. 45; National Bank v. Rockefeller, 
195 Mo. 15; Second Bank v. Hall, 35 Oh. St. 158; Wentz v. Lowe, 3 Atl. Rep. 878 
(Pa.) ; Cochran v. Arnold, 58 Pa. St. 399; Whitney z. Wyman, tor U.S. 392. Contra, 
Garnett v. Richardson, 35 Ark. 144; Bigelow v. Gregory, 73 Ill. 197; Kaiser v. 
Lawrence Bank, 56 Ia. 104; Williams v. Hewitt, 47 La. Ann. 1076; Sentell v. 
_ Rives, 48 La. Ann. 1214; Hurt v.. Salisbury, 55 Mo. 310; Ferris v. Thaw, 72 Mo. 
446 (but cf Granby Co. v. Richards, 95 Mo. 106, and National Bank v. Rockefeller, 
195 Mo. 15). 

But if persons who assume corporate powers without complying with the statutory 
provisions are, by statute, expressly subjected to individual liability on all contracts 
made in the name of the alleged corporation, then the creditor may hold such persons 
to liability, for otherwise the statutory provision would be nugatory. Loverin z. 
McLaughlin, 161 Ill. 417, 434 (cf 83 Ill. App. 643). To the same effect, on a similar 
statute, are Eisfeld v. Kenworth, 50 Ia. 389; Marshall v. Harris, 55 Ia. 182; Clegg v. 
Hamilton Co., 61 Ia. 121; Heuer v. Carmichael, 82 Ia. 288 (cf Bank of Davenport 
v. Davies, 43 Ia. 424, followed in Jessup v. Carnegie, 80 N. Y. 441); Sweney vz. 
Talcott, §5 Ia. 103; Thornton v. Balcom, 85 Ia. 198. And see Stokes v. Findlay, 4 
McCrary (U. S.) 205. 

If A deals with the associates as partners, and thereafter the associates are legally 
incorporated, but continue to deal with A without giving him notice of the incorpora- 
tion, they are liableas partners. Perkins v. Rouss, 78 Miss. 343; Martin v. Fewell, 79 
Mo. 4o1, 412; McGowan v. American Co., 121 U. S. 575. 

34 See note 13. 
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state must submit. It is not proper to apply to such a case the 
doctrine that the existence of a corporation cannot be attacked 
collaterally. 

7. The de facto doctrine should be applied with caution when 
it is invoked for the benefit of the associates themselves against 
persons who have not dealt with them as a corporation. It is 
anomalous to permit the usurper of a right to require a stranger 
to submit to the assertion of such right. 

8. It is anomalous to bridge a legal gap, even for the benefit of 
a person who has made an expenditure in good faith. 

g. There may be no objection to applying the doctrine for the 
benefit of the associates themselves against strangers, if the asso- 
ciates are asserting a right which is in them either as natural per- 
sons or as a corporation. 

10. The doctrine should never he applied for the benefit of the 


associates themselves to the prejudice of an innocent stranger. 
Edward H, Warren, 
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CONSTITUTIONALITY OF THE FEDERAL EmMPLoyers’ Liapitiry Act. — In 
pursuance of the recent policy of exploiting the long unexercised power 
“to regulate commerce ... among the several states,”+ Congress last 
year passed the Federal Employers’ Liability Act, providing that “ every 
common carrier engaged in trade or commerce . . . between the several 
states . . . shall be liable to any of its employees or in case of his death 
to his personal representative . . . for all damages which may result from 
the negligence of any of its officers, agents or employees .. . ”? Almost 
simultaneously this statute has been held unconstitutional by two federal 
circuit courts. Brooks v. Southern Pac. Co., 148 Fed. Rep. 986 (Circ. 
Ct., W. D. Ky.) ; Howard v. Lilinois Cent. R. R. Co., 148 Fed. Rep. 997 
(Circ. Ct., W. D. Tenn., W. D.). Each court rested its decision primarily 
on the ground that the Act is not a regulation of interstate commerce within 
the constitutional powers of Congress ; though each gave the alternative rea- 
son that even if the Act does so regulate interstate commerce, it also, by 
its terms, regulates purely intrastate commerce and constitutes one insep- 
arable whole. ‘The latter objection is merely verbal and easily avoidable. 
The former objection raises a question fundamentally important and em- 
barrassingly difficult. The answer to it seems indicated by practically no 
authority even approximately in point; for the former disinclination of 
Congress to exercise its interstate commerce powers has allowed few adju- 
dications on their scope. The Safety Appliance Act,® the constitutionality 
of which seems to have been acquiesced in but not directly adjudged by 
the United States Supreme Court,‘ is a regulation as to cars actually moving 
interstate traffic, to secure the safety of employees and travellers on inter- 
State journeys, — a very different sort of act from the one now in question. 


1 U. S. Const., Art. 1, § 8, cl. 3. See also cl. 18. 
2 34 Stat. at L. 232, 233. 4 

8 27 Stat. at L. 531, 532. 

# Johnson v. Southern Pacific Co., 196 U. S. 1. 
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The constitutionality of the National Arbitration Act seems to have been 
passed upon only by the same judge who decided the first of the present 
cases. Moreover, decisions as to the validity of state statutes regulating 
incidents of interstate commerce, in the absence of congressional action,° 
and as to the power of Congress over foreign commerce,’ have little value 
in determining the precise limits of Congress’ interstate commerce power. 
These limits, therefore, can be discovered only by ascertaining from gen- 
eral considerations what is interstate commerce and what constitutes a 
regulation of it. 

Interstate commerce, said Judge Field, “ comprehends intercourse for 
the purposes of trade in any and all its forms, including the transportation, 
purchase, sale, and exchange of commodities . . . between citizens of 
different states.” ® Now the trafficking of a common carrier in the labor 
of its employees is certainly not interstate commerce.® Consequently, if the 
present enactment be a regulation of commerce, it is so because it indirectly 
regulates the transportation or transit of persons or property between the 
states.° Undoubtedly Congress may indirectly regulate interstate com- 
merce by regulating its instrumentalities.°° On the other hand the power 
does not “apply to all the incidents to which the commerce might give rise 
and to all contracts which might be made in the course of its transaction,” ™ 
nor to its instrumentalities except as affecting the interstate commerce 
itself ; #2 for then that power would be made to “ embrace the entire sphere 
of mercantile activity in any way connected with trade between the states.” 
Betwixt these two clear extremes there lies a shadowy region of doubt. 
“The precise limit of the power of Congress . . . cannot be determined 
by the application of technical or definite rules. ‘The question can often 
be solved only by considering the true spirit and purpose of the Constitu- 
tion and the practical results of the legislation in question.” It is accord- 
ingly important to bear in mind the fact that the interstate commerce power 
was granted to secure an interstate commerce unobstructed by invidious dis- 
tinctions arising from local interests, and subject only to uniform regulations." 
Judged by these considerations, the act in question seems wanting. It does 
not directly regulate interstate commerce ; it does not regulate an instru- 
mentality in a particular bearing substantially on interstate commerce ; it 
subserves no object sought through the interstate commerce clause. How 
can it fairly be said to render interstate transportation or transit safer or 
better? On the contrary, the whole scope and spirit of the law makes it 
transparent that the enactment actually results, and was designed to result, 


' 5 See RECENT CASES, p. 499. 

6 See Peirce v. Van Dusen, 78 Fed. Rep. 693, 608. 

7 See Prentice,.Fed. Power over Carriers and Corp., 48, 221. 

8 See Welton v. State of Missouri, 91 U. S. 275, 280. See also Hopkins v. United 
States, 171 U. S. 578, 597. Cf Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 189 (fer Mar- 
shall, C. J.), 229 (fer Johnson, J., concurring) ; Gloucester Ferry Co. v. Pennsylvania, 
114 U.S. 196, 203. 

9 See County of Mobile v. Kimball, toz U.S. 691, 702. 

10 See Welton v. State of Missouri, supra; Sherlock v. Alling, 93 U. S. 99, 103; 
Gloucester Ferry Co. v. Pennsylvania, supra; United States v. E. C. Knight Co., 156 
U. S. 1, 13; Hopkins v. United States, supra. 

11 See Hooper v. California, 155 U. S. 648, 655; Williams v. Fears, 179 U. S. 270, 
278. See also Sherlock v. Alling, supra. 

12 See Northern Securities Co. v. United States, 193 U. S. 197, 402 (fer Holmes, J., 
dissenting). 

18 See 17 Harv. L. REV. 536. 
14 See Veazie v. Moore, 14 How. (U. S.) 568, 574. 
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ErrEcT OF LAPSE ON EXECUTORY GIFTS OTHERWISE ILLEGAL. — An ex- 
ecutory devise or bequest cannot take effect unless the precise contingency 
happen upon which it is conditioned. Divestiture must be by the testator’s 
express authority, and if the appointed contingency do not happen, lapse 
of the preceding interest is not enough. The contingency may, however, 
be such as to be contained in such a lapse. For instance, a gift over if A 
die under twenty-one takes effect if A, during his minority, predecease 
the testator.2 An executory gift must also run a second gauntlet. ‘Though 
adequately satisfying the testator’s intention as declared in his will, it may 
yet fall foul of some collateral rule of law. Since a will is ambulatory and 
without legal significance till the testator’s death,® that would seem the 
sensible period to look to in order to determine whether its provisions are 
obnoxious. The law takes no wanton pleasure in thwarting the intention 
of testators. Accordingly, if the presence of a preceding interest is the sole 
objection to the legality of a gift, failure of that interest before the testator’s 
death should remove all taint of illegality. 

The rule against perpetuities adopts this sane view. A gift, too re- 
mote at the writing of the will, nevertheless stands if by lapse of preceding 
interests it is at the testator’s death no longer too remote.* An analogous 
case presents itself where a life interest is given in a consumable chattel. 
The nature of the property is such that a life interest carries the entire 
ownership$ and a gift over thereafter must normally fail. But if the life 
interest lapse, the objection disappears. An English case, however, holds 
otherwise.® Similarly where a fee is given in land or an absolute interest in 
personalty, a gift over in the event that the first taker die intestate, or not 
having parted with it in his lifetime, is bad, because a real or fancied re- 
straint upon the preceding gift. If, however, by lapse there is at the 
testator’s death no preceding interest that can be illegally intrenched 
upon, all reason again vanishes for invoking a collateral rule of law to foil 
the testator. And so the American cases hold.’ Two English cases ® to 
the contrary have been disapproved,* but not overruled. 

A Missouri court has recently passed upon this question without refer- 
ence to the adjudged law or its analogies. A testator gave his brother 
money, directing that any remainder at his death be divided between two 
nieces. The brother predeceased the testator. The court declared that 
the testator had given expression to two irreconcilable purposes, the first of 


1 Tarbuck v. Tarbuck, 4 L. J. Ch. 129. 


2 Mathis v. Hammond, 6 Rich. Eq. (S. C.) 121; Wager v. Wager, 96 N. Y. 164. 
Cf. Jones v. Westcomb, 1 Eq. Cas. Abr. 245, pl. 10; Avelyn v. Ward, t Ves. Sr. 420. 
See 2 Jarman, Wills, 6 ed., 760-768. 

8 Lomax v. Holmden, 1 Ves. Sr. 290. 

* Jn re Lowman, [1895] 2 “yg See Gray, Rule Perp., § 231. 

§ Andrew v. Andrew, I Coll. 686. 

® See Gray, Restraints on Alien., §§ 56, 57,742; 17 Harv. L. REV. 190. 

7 Burbank v. Whitney, 24 Pick. (Mass.) 146; Crozier v. Bray, 39 Hun (N. Y.) 
121. See Eaton v. Straw, 18 N. H. 320, 333. ; 

8 Hughes v. Ellis, 20 Beav. 193; Greated v. Greated, 26 Beav. 621. 

9 Jn re Stringer’s Estate, 6 Ch. D.1, 15. Butcfé 2 Jarman, Wills, 6 ed., 19. 


in a regulation not of interstate commerce but of another subject which 
Congress is not empowered to regulate, — the liabilities of employer to 
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which was clearly dominant, and that the gift over was therefore repugnant 
and void. Young v. Robinson, 99 S. W. Rep. 20 (K.C. Ct. App.). There 
is in the nature of things nothing irreconcilable about giving property to 
one person, and what remains at his death to another. ‘Talk about repug- 
nancy, common with American courts, only befogs real objections.* The 
testator here directed that, if any of the money were left at his brother’s 
death, the nieces should have it, — a perfectly rational contingency. Only a 
casuist could argue that, because all was left, the contingency was not satis- . 
fied. Ordinarily a collateral rule of law would defeat the gift over, either ‘ 
because unlawfully derogating from a preceding gift, or because, as so 
often alleged, repugnant to it. But here is no longer any interest from 
which there can be derogation or to which there can be repugnance. The 
problem is somewhat complicated by a residuary clause, and another direct- 
ing that the shares of those who should die before receiving them should 
fall into the residue. The latter clause would seem naturally to provide only 
against a lapse in the residue, for specific legacies would fall into it any- 
how;?° but the court construed it to refer to both. The true result is not 
thereby changed, for it must be read as a provision of lapse only. Where a 
specific legacy is given to two persons in succession, the death which shall 
throw the whole into the residue must be taken to be that of the last person 
in the series entitled." 


LIABILITY OF A SURETY AFTER PAYMENT BY AN INSOLVENT DEBTOR HAS 
BEEN RECOVERED BY His TRUSTEE IN BANKRUPTCY. — The cases are in con- 
flict whether the payee of a note, who has been compelled to surrender a 
payment as a fraudulent preference, can still hold the sureties. » A recent 
case holds that he may, though having known of the debtor’s insolvency. 
Hooker v. Blount, 97 S. W. Rep. 1083 (Tex., Civ. App.). An objection 
which may be urged at the outset is that the note has been paid and the 
surety parties thereby discharged. It has, however, often been held that 
an invalid payment does not release the surety, even though the note may 
have been cancelled in consequence.’ The strongest reason for giving the 
surety a defense is that his right of subrogation has for a time been tied up, 
and consequently his risk increased. But this is a defense which rests upon 
equitable grounds and should be allowed only when it will do equity. Hold- 
ing the surety discharged places the creditor in a peculiarly difficult situa- 
tion. If he accepts a payment which afterwards he is obliged to refund as 
a fraudulent preference because of bankruptcy within four months, his rights 
against the sureties are gone. And yet the same result follows if he re- 
fuses to accept a payment tendered at maturity and bankruptcy does not 
follow.2 In short, the only case where his remedy would be preserved 
against the surety is where payment is refused and bankruptcy does follow 
within the four months. The almost impossible task of determining the 
outcome of the debtor’s financial situation should not in this way be im- 
posed upon the creditor. An English case has held that when a creditor 
has innocently received a preference which he must pay back, he may still 


10 Bagwell v. Dry, 1 P. Wms. 700. 11 Morton v. Barrett, 22 Me. 257. 


1 Williams v. Gilchrist, 11 N. H. 535; West Phila. Nat’l Bank v. Field, 143 Pa. St. 
473. See also 17 Harv. L. Rev. 205. 

2 Smith v. Old Dominion Bldg. & Loan Ass’n, 119 N. C. 257; Second Nat’l Bank 
v. Prewett, 96 S. W. Rep. 334 (Tenn.). 
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hold the surety. The same result should follow when payment is received 
with knowledge of insolvency, because even so the creditor is unable to 
determine until after the bankruptcy of his debtor whether he may be 
allowed to keep the payment so made. Under the Bankruptcy Act of 
1898 * a preference, even though innocently received, could not be retained 
by the creditor desiring to prove in bankruptcy ;° and here giving a defense 
to the surety after surrender of such a payment worked an especially harsh 
result. Under the Act as amended in 1903,° proof is allowed if a prefer- 
ence, innocently received, is retained. Nevertheless, for the reasons given, 
the creditor should still have his right against the surety, irrespective of his 
knowledge of the insolvency. 

A more difficult question arises when the creditor, after the adjudication 
in bankruptcy, refuses to surrender a preference voluntarily, but is later 
compelled to doso. Here it may with some force be said that the creditor 
has wilfully endangered the subrogation. It may be, however, that he is in 
doubt whether the payment can be avoided by the trustee, and desires to 
test that right in a judicial tribunal. Such a course, which may, if the cred- 
itor is successful, enure to the surety’s benefit, should not be the means 
of affording the latter a defense. This result is in accord with the reason- 
ing of the United States Supreme Court, which has held that the surrender 
of a preference does not have to be voluntary in order to entitle the credi- 
tor to prove in bankruptcy.” An interesting solution of the general ques- 
tion, suggested in one case, is for the creditor to notify the surety of the 
facts, and then if the latter does not advise a course to pursue, the creditor 
may proceed and receive the payment without prejudice.* This is a prac- 
tical rule, but there seems no need to quarrel with the result of the present 
authority, which, as in the principal case, permits the creditor to take reason- 
able measures on his own initiative.® 


Necessity OF NoTICE TO A GUARANTOR OF ACCEPTANCE AND DEFAULT. — 
How far notice of acceptance and default is necessary in order that the 
creditor may hold the guarantor is a troublesome question in the law of 
guaranty upon which the cases are hopelessly irreconcilable. As to notice 
of acceptance the first inquiry is whether it is always, as some courts hold,} 
an essential element in the formation of the contract of guaranty. A distinc- 
tion between bilateral and unilateral contracts must be made. In a bilateral 
contract the consideration for the offer is a counter-promise, which until 
communicated has no legal effect. Here the notice in the form of an 


v. Cooke, L. R. 6 Q. B. 790. 
57 & 
: Hee v. Chicago Title & Trust Co., 182 U. S. 438. 
12. 
7 Keppel v. Tiffin Savings Bank, 197 U. S. 356. 

8 Northern Bank of Kentucky v. Cooke, 13 Bush (Ky.) 340. 

® Second Nat’l Bank v. Prewett, supra; Swarts v. Fourth Nat’l Bank of St. Louis, 
117 Fed. Rep. 1; Watson v. Poague, 42 Ia. 582; Harner v. Batdorf, 35 Oh. St. 113; 
Northern Bank of Ky. v. Farmers’ Nat’l Bank of Cynthiana, 23 Ky. L. Rep. 696. 
Contra, In re Ayers, 6 Biss. (U. S.) 48. And see Bartholow v. Bean, 18 Wall. (U. S.) 
635, 642; Jw re Harpke, 116 Fed. Rep. 295, 298 


Pn Davis v. Wells, 104 U. S. 159; Winnebago Paper Mills Co. v. Travis, 56 Minn. 
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acceptance is needed to complete the contract. In a unilateral contract, 
on the other hand, since the consideration for the promise is doing an act, 
the offer becomes binding at once upon performance of the act requested. 
Consequently, if giving notice is not one of the things requested to be done, 
notice need not be given in order to make the offer binding.? If notice, 
unasked for by the guarantor, is required by the law, its nature must be 
that of a condition subsequent, the breach of which gives the guarantor an 
option to avoid liability.2 The English rule is settled that in every uni- 
lateral contract of guaranty notice of acceptance is unnecessary.* On the 
other hand, impelled by the analogies of the law merchant and by consider- 
ations of fairness to the guarantor, to whom knowledge of acceptance would 
not in the ordinary case come quickly, by far the greater number of Ameri- 
can courts require notice so that he may know of his liability and take steps 
to protect himself. Since the latter rule is essentially based on consider- 
ations of fairness, notice is unnecessary where the equity of the situation 
would not require it. Hence, if the guarantor has actual knowledge of the 
acceptance, or if it is fair to charge him therewith, no notice need be given.° 
And, as regards the latter, such was the holding in a recent New York 
case. Drucker v. Heyl-Dia, 52 N. Y. Misc. 142. In continuing guaranties 
all that fairness requires is notice at the beginning and at the close of the 
account.” It is true that some courts undertake’to distinguish between an 
absolute guaranty and an offer to guaranty ; but since the so-called absolute 
guaranty until accepted is no more than an offer to guaranty, this attempted 
distinction is without foundation. Even in bilateral contracts if the con- 
tingency of liability is uncertain and remote, and at the will of some party 
other than the guarantor, the same reasons of fairness would require notice 
of performance, in addition to communication of acceptance, as in unilateral 
contracts.° 

Notice of default in order to hold the guarantor is by the weight of 
authority unnecessary.” - It is, of course, a general principle of suretyship 
that the creditor owes no affirmative duty to the surety. Some courts, how- 
ever, distinguish between cases where the time and amount of credit are 
definite and cases where they are indefinite. In the former contingency 
notice is not required ; in the latter it is;’* but even then the guarantor is 
discharged by the failure to notify only to the extent he has been prejudiced 
thereby.’ Considerations of fairness justify the distinction made. Though 
to charge the guarantor at his peril is not objectionable where the time and 
amount are definite, yet where they are indefinite, since giving notice is a 
very small matter, involving no more than the mailing of a letter * or the like, 
there is no injustice in imposing this slight burden upon the creditor. 


2 Wald’s Pollock, Contracts, 3 ed., 22. 
3 See Bishop v. Eaton, 161 Mass. 496, 500. ; 
* Oxley v. Young, 2 H. Bl. 613. Cf Mozley v. Tinkler, 1 C. M. & R. 692. 
5 Douglass v. Réynolds, 7 Pet. (U. S.) 113; Lee v. Dick, 10 Pet. (U. S.) 482; Acme 
Mfg. Co. v. Reed, 197 Pa. St. 359. Contra, City Nat’l Bank v. Phelps, 86 N. Y. 484. 
6 Ford, Eaton & Co. v. Harris, 102 Ky. 169; Lowry v. Adams, 22 Vt. 160. 
7 Montgomery v. Kellog & Sandusky, 43 Miss. 486. 
8 Lachman v. Block, 15 So. Rep. (La.) 649; S.C. on rehearing, 47 La. Ann. §05. 
® See Wildes v. Savage, 1 Story (U. S. C. C.) 22, 33; Howe v. Nickels, 22 Me. 175. 
(Te oo v. Dooley & Thalheimer, 77 Md. 162; Yancey v. Appleton, 3 Sneed 
enn.) 89. 
ll Taussig v. Reid, 145 Ill. 488; Hungerford v. O’Brein, 37 Minn. 306, 
— © Brackett v. Rich, 23 Minn. 485; March v. Putney, 56 N. H. 34. 
13 Bishop v. Eaton, supra. 
14 See 15 Harv. L. REV. 65. 
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Ricut To AppropriATE MINERALS IN SotutTion.—The right of the 
owner of the soil to the beneficial use of percolating waters is well estab- 
lished. Thus, in the course of mining operations on his own land he may 
drain off all the percolating waters, though he thereby causes his neighbor’s 
well to become dry.’ And even if by withdrawing the support of such 
water he causes adjoining land to subside, he incurs no liability. But when 
the support withdrawn, though liquid, is not mere water, the question is of 
greater difficulty. The adjoining landowner has been allowed to recover 
when the subsidence was due to the withdrawal of quicksand ® or of wet run- 
ning silt, on the ground that these substances differed so materially from 
water that the rules governing percolating waters had no application.* And 
a similar result was reached in a case where pitch was thus won from the 
land of another.’ On the other hand, a recent English decision has refused 
relief in a case where the defendant was pumping from his own mine brine 
which contained salt of the plaintiff’s dissolved by water in the latter's mine. 
The Salt Union, Lid. v. Brunner, Mond & Co., [1906] 2 K. B. 822. The 
court distinguished this from the previous cases, partly on the ground that 
no question of support was here involved, and partly because brine was 
more, analogous to water than quicksand or silt. But these distinctions 
are not very helpful. If the withdrawal of support in cases of percolat- 
ing waters gives no cause of action, it would seem clear that the ques- 
tion of support is not what determines liability. And since this ground 
for distinction fails, the only difference must be in the degree of similarity 
which the substances respectively bear to water. A much more satis- 
factory test, however, is found in the American cases, which regard 
simply the fluidity of the substance. Consequently, no action has beeh 
allowed against a landowner who abstracted natural gas® or petroleum’ 
from his land, although he thereby reduced the amount available to his 
neighbor. 

Correlative rights in percolating waters are denied on the broad grounds 
of public policy. To apply any set of rules, such as govern surface waters 
in defined streams, to the case of underground substances of such uncer- 
tain and concealed character as those above considered, would not only be 
difficult and impracticable, but would also too greatly restrict the improve- 
ment of land for mining, agricultural, and similar purposes. If a mine-owner 
must pay damages for any of his neighbor’s salt that he might pump up 
with the brine from his own mine, he would be uncertain of his rights and 
overcautious in his operations. As a result the public would lose the 
benefit of the most complete exploiting of mineral resources. Further- 
more, if an injunction were to be allowed against one landowner, it must 
be granted against the other as well, and consequently the salt might be 
left altogether unused. Whatever the nature of the liquid matter, if in fact 
it is liquid — using that word in a broad sense, — these considerations apply 
with equal force. 


1 Acton v. Blundell, 12 M. & W. 324 

2 Popplewell Hodkinson, L.R. 4 Exch. 248. 
8 Cabot v. Kingman, 166 Mass. 403. See 10 Harv. L. REV. 183, 

* Jordeson v. Sutton, etc., Co., [1899] 2 Ch. 217. 

: Trinidad Asphalt Co. v. Ambard, 1899] A. C. 594. See 13 Harv. L. REV. 299. 
6 Hague v. Wheeler, 157 Pa. St. 324. See 7 Harv. L. REV. 369. 

Kellog z. The Ohio Oil Co., 57 Oh. St. 317. 
8 See Frazier v. Brown, 12 Oh: St. 294, 311. 
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Tue Basts or Lis PENDENS. — One who acquires any interest in prop- 
erty involved in litigation, pendente lite and from a party litigant, is ordi- 
narily bound by the result of the action, even though he was no party 
thereto and was not heard therein.t Both the rule and the generat 
requisites for the application of it are well settled. Thus there can be 
no /is pendens where there is no property which may be affected by the 
judgment,” or where the property is of such character that it is against 
public policy to apply the rule, —as with negotiable instruments taken 
before maturity. The 4s must, moreover, be perfected,* the property 
adequately described,® and the action closely prosecuted in good faith.® 

Yet the basis of the rule is involved in controversy. One line of 
authority speaks of it as an equitable doctrine bottomed on constructive 
notice ;7 the other insists that it is based on the principle of res judicata,® 
which is common alike to law and equity. The requisites for a Zs do not, 
however, establish either view conclusively, especially since the doctrine is 
not a favorite with the courts. It may well be urged that, where any requi- 
site is lacking, a purchaser of the property for value and without actual 
notice should not be held to have constructive notice of the Zs so as to be 
bound by it. It may equally be argued that the principle of res judicata is 
not under such circumstances applicable to him. Yet once beyond the 
fundamentals, the difference in theory may often produce a wide difference 
in results. Thus the property is affected only by the results of the action 
in question, and not by collateral claims not litigated therein, even though 
these be clearly set forth.? By the better rule, also, the courts of a sister 
state, where the property has been carried and sold pendente ¢ite, should 
effectuate the /s under the “ full faith and credit” clause of the Constitu- 
tion.? Clearly neither of these results — and they are but instances — can 
be explained on the theory of notice, though perfectly consistent with the 
doctrine of res judicata. The rule, therefore, appears to be founded on 
judicial necessity. Ifa party, by alienation of the property in controversy 
during suit, could render recovery by the plaintiff vain, not only would great 
injustice be done the plaintiff, but there would be an endless series of 
actions founded upon the same right in the same property. This is mani- 
festly against public policy. 

Yet, because the rule is often harsh in operation, those who invoke it 
should be held strictly to its requirements. ‘This tendency is illustrated by 
a recent case which held, in foreclosure proceedings, that while a /is pendens 
as against one taking under the defendant dates from the commencement 
of the action, a cross-bill seeking affirmative relief creates a /és, as to one 
taking under the plaintiff, only from the moment of filing. Bridger v. Ex- 
change Bank, 56 S. E. Rep. 97 (Ga.). If it be conceded that the cross- 
bill is in the nature of a separate suit, — and this seems to be the better 


1 Thompson v. Baker, 141 U. S. 648; Mellen v. Moline, etc., Iron Works, 131 U.S. 


52. 
2 St. Joseph Mfg. Co. v. Daggett, 84 Ill. 556; Dovey’s Appeal, 97 Pa. St. 153. 
8 Warren v. Marcy, 97 U. S. 96. 
# Allison v. Drake, 145 Ill. sor ; Williamson v. Williams, 11 Lea (Tenn.) 355. 
5 Miller v. Sherry, 2 Wall. (U. S.) 237. 
6 Mann v. Roberts, 11 Lea (Tenn.) 57; Sorrell v. Carpenter, 2 P. Wms. 482. 
7 Wortley v. Birkhead, 2 Ves. Sr. 571; Murray v. Ballou, 1 Johns. Ch.(N. Y.) 566. 
8 Bellamy v. Sabine, 1 De G. Geishaker v. Pancoast, 57 N. J. 60. 
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view,’° — the result attained by the court obviously follows from the res 
judicata theory. A man cannot be bound by the judgment in a suit not 
yet begun. The same result follows from a strict application of the notice 
theory, to which the court leaned. But if a broad view of notice be taken, 
the very existence of the original suit might well be enough to put the pur- 
chaser on inquiry and hence bring him within the judgment on the cross- 
bill. But such a result seems neither just nor desirable. 


THE CONSTITUTIONAL RIGHT TO A PuBLIC TRIAL. — Publicity seems 
to have been an incident of the common law trial by jury,’ and hence a con- 
stitutional guaranty of trial by jury might well have been construed as a 
guaranty that the trial should be public. However, very generally our con- 
stitutions expressly stipulate that one accused of crime shall be accorded a 
public trial. The opportunities offered for discovering new testimony, the 
wholesome effect on witnesses, jurors, and officers of the court, and, run- 
ning through all, the confidence of the community that it knows or can 
learn what the courts are doing, have been obvious advantages of allowing 
the public free access to the trial rooms.?. On the other hand, such pub- 
licity permits spectators to subject themselves to the influences of obscene 
and vicious testimony.* The latter consideration has led to a conflict 
between the necessity of observing the constitutional limitation and the 
desire to guard the public morals. More or less complete exclusion of 


spectators during the recital of obscene testimony has been sustained on ~ 


the ground that it was necessary to preserve order,* to prevent embarrass- 
ment of the witness,° or to maintain the dignity of the court. But the 
dignity and decorum of the court proceeding must not be more highly 
regarded than an express constitutional provision. Nor have summary 
proceedings for contempt proved entirely inadequate to maintain order.’ 
It is evident that the principal object in sustaining such exclusion was 
to protect the public morals. The courts looked rather at the benefit to 
the persons excluded than at those necessities of the trial to assure which 
the constitutional provision was aimed. The current of authority at first 
seemed to allow practical exclusion,’ but a recent Ohio decision, holding 
illegal a conviction on a trial from which all were excluded except the 
necessary parties to the trial, members of the bar, and newspaper men, 
marks a trend of authority® the other way. Séate v. Hensley, 79 N. E. 


Rep. 462. 


10 Mansur, etc., Co. v. Beer, 19 Tex. Civ. — 311. See 2 Pomeroy, Eq. Jurisp., 
§ 634. Contra, Hall Lumber Co. v. Gustin, 54 Mich. 624. 


1 Daubney v. Cooper, 10 B. & C. 237. See Lilburne’s Trial, 4 How. St. Tr. 1273; 
Fortescue, De Laudibus Legum Angliz, Amos’ ed., 100; 3 Bl. Comm. 373. 

2 See 3 Wig.. Ev., §§ 1834-1836; 6 Works of Bentham, Bowring’s ed., 351. 

3 See Cooley, Const. Lim., 7 ed., 441; Beale, Crim. Plead. ry mn § 257. 

* Lide v. State, 133 Ala. 43, 63. 

5 Grimmett v. State, 22 Tex. App. 36. 

8 People v. Kerrigan, 73 Cal. 222. 

tate v. Brooks, 92 Mo. 542; Grimmett v. State, supra; People v. Kerrigan, supra; 

State v. Callahan, W. Rep. 342 (Minn.). 

® People v. Murray, 89 Mich. 276; People v. Hartman, 103 Cal. 242 (but cf 
People v. Tarbox, 115 Cal. 57); People v. Yeager, 113 Mich. 228. See Peadon ~. 
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The question remains as to the degree of control the court may exercise 
over spectators at a trial without infringing the constitutional requirement. 
It is doubtless the duty of the court to prevent the admission of so many 
persons as will physically obstruct the efficient administration of the pro- 
ceeding.*° Provided that the court-room has been selected with a view to 
the reasonable accommodation of the public, it would seem that the attend- 
ance could be limited to the seating capacity of the room. But it is 
conceived that a public trial means more than one which will give the pro- 
tection of publicity to the trial itself. The traditional idea of the open court 
is that of one to which the citizen could freely go. Accordingly, the not 
uncommon practice of locking the doors during the examination of each 
witness would almost seem a violation of the provision.’ It would seem 
also that the plan of admission by tickets good for limited periods would 
necessarily be objectionable to this interpretation of the provision, besides 
offering a ready opportunity for improper exclusion.’? The results of an 
open court, however, are less uniformly desirable under modern conditions. 
It is worthy of note that the constitutions of a few states do not expressly 
provide for a public trial,"* and that in at least one of these states a statute 
provides that the trial of certain offenses be held behind closed doors."* 


LICENSE FEES AND FRANCHISE TAxEs. — It often becomes necessary to 
decide whether a so-called license fee is in reality a license, or must be re- 
garded asa tax. It is established that a condition precedent to regarding 
the imposition as a license is that some privilege be conferred which it was 
within the power of the state to withhold.’ Some courts maintain that 
even so the assessment cannot be regarded as a license if it is more than 
sufficient to compensate for the cost of issuing the license and of the neces- 
sary control over the business.” Other- jurisdictions take the opposite view 
and hold that, so long as a privilege is conferred, it makes no difference 
how far the return to the state exceeds the cost.* Still other courts, though 
ordinarily recognizing the first view, make a distinction in the case of occu- 
pations that are not regarded as useful or beneficial, and here the levy is 
regarded as a license, though the bare cost to the state may be exceeded.'* 
A further modification of the first view is that the incidental expenses in- 
curred by the state because of the granting of the license may be taken into 
consideration ; and under this head would be included the expenses conse- 
_ quent upon increased police service necessitated by the granting of a right 
to sell liquor.® It is hard to tell, under this reasoning, where to draw the 
line, for one might keep on finding incidental consequences indefinitely. 
It is, in fact, impossible to lay down any hard and fast rule. The nature 


19 Myers v. State, 97 Ga. 76, 99. 
41 But see Stone v People, 3 Ill. 326. 

12 Contra, Jackson v. Com., 100 Ky. 239. 
13 Massachusetts, New York. 

14 People v. Hall, 51 N. Y. App. Div. 57. 


a Hudson Co, Ry. Co. v. Hoboken, 41 N. J. L. 71; Chilvers v. People, 11 
Mich. 43. 
2 People v. Jarvis, 19 N. Y. App. Div. 466; State v. Angelo, 71 N. H. 224. 
: State v. Bixman, 162 Mo. ae 
See State v. Bean, gt N. C. 554, 559. 
& Cooley, Taxation, 3 ed., 1142. 
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of the business, the convenience or inconvenience to the public caused by ) 
granting the privilege, and the cost of issuing the license, together with any 
cost for the inspection of the business afterwards, are all matters to be con- | 
sidered; but they should rather be regarded merely as evidence to show i 
what the real purpose and intent back of the assessment are. The funda- 
mental consideration in each case must be to determine whether the main i 
object of the levy is regulation or revenue. If it is for the first purpose, it i 
should be regarded as a license, even though a considerable return is i} 
netted to the state ; and if it is for the second, it should be considered as | 
a tax, even though there may incidentally be some regulation. Examples (i 
of the assessment for regulation are the liquor license,® and the theatre ‘i 
license.” An illustration of the second class is a franchise tax upon an ordi- : 
nary manufacturing corporation, which has recently been held by the 
United States Supreme Court to be a tax within the section of the Bank- 
ruptcy Act giving a preference to a state in the collection of taxes.* Svate 
of New Jersey v. Anderson, Dec. 10, 1906. In proportion as the need of if 
regulation and the inconvenience to the public caused by carrying on the fl 
business may be large, so may the return to the state in the shape of i” 
revenue be considerable without the assessment being regarded as an ex- 
ercise of the taxing power. What might, therefore, be a license under one . 


state of facts, might amount to a tax under another. The hopeless conflict 
in the cases on this point is seeming rather than real, for the question, as 
largely one of fact, may be legitimately construed in different ways. 


RECENT CASES. 


BAILMENTS — BAILOR AND BAILEE — LIABILITY OF SHOPKEEPER FOR 
PROPERTY OF CUSTOMERS. — The plaintiff called at the defendants’ store to li 
purchase a vest. The clerk, being busy, told the plaintiff where the vests were 
piled, and suggested that he select one and try it on. After the plaintiff had 
done so he discovered that his own vest was gone. He/d, that the judgment i 
of the lower court giving the plaintiff the value of the vest and its contents can- 
not be sustained, since it appears the loss occurred through the negligence (| 
of the plaintiffe Wamser v. Browning, King & Co., 36 N. Y. L. J. 1283 (Ct. ! 


App., Jan. 8, 1907). 

When it is a necessary incident to the business that the customer temporarily 
lay aside certain property, the shopkeeper impliedly assumes the custody of the 
goods as a bailee, owing a duty of reasonable care. Thus a customer has recov- 


ered for garments laid aside, at the request of the clerk and in his presence, in 
order that other garments might be tried on. Bunnell v. Stern, 122 N. Y. 539; 
contra, Rea v. Simmons, 141 Mass. 561. That the presence of the clerk or the 
express invitation is not always necessary to give recovery is shown by the if 
cases where recovery has been allowed for garments left in a bath house or in 
a barber shop. Bird v. Everard, 23 N. Y. Supp. 1008; Diélberto v. Harris, 95 
Ga. 571. Of course, if the plaintiff has been guilty of contributory negligence 
he cannot recover. TZvowbdridge v. Schriever, § Daly (N. Y.) 11. In the prin- 
cipal case the absence of the clerk would seem to be important only as tending 
to show negligence on the part of the plaintiff. And it seems the question of 
negligence should be left to the jury, and not summarily presumed, as was ap- 
parently done here. Cf Hunter v. Reed, 12 Pa. Super. Ct. 112. 


6 E. St. Louis v. Trustees of Schools, 102 Ill. 489. 
: Charity Hospital v. Stickney, 2 La. Ann. 550. 
§ 644. 
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BANKRUPTCY — PREFERENCES — PAYMENT OF SALARY OF OFFICER BY 
INSOLVENT CORPORATION.—The petitioners sought to have the defendant cor- 
poration adjudged bankrupt because the corporation, while insolvent, used part 
of its assets to pay the salary of its president. He/d, that the order adjudicatin 
the corporation bankrupt be reversed. Richmond, etc., Co. v. Allen, 148 F ms 
Rep. 657 {C. C. A., Fourth Circ.). 

By the weight of authority the payment of wages to a “ workman, clerk, or 
servant’’ is not a preference. AJatter of Read, 7 Am. B. Rep. 111. But a 
corporation’s president is not a “ workman, clerk, or servant.” Jn re Carolina 
pos Co., 96 Fed. Rep. 950. So he must be considered simply as a gen- 
eral creditor in deciding whether he received too large a percentage. An 
insolvent may transfer property in exchange for a present consideration with- 
out giving a preference under § 60 a of the Bankruptcy Act, but not in pay- 
ment of a debt. Jn re Wolf, 98 Fed. Rep. 84. Strictly the payment of a 
salary, from its nature, can never be a present exchange; one party, generally 
the employee, must give credit. Itmay not be going too far, however, to hold 
that a man who is paid weekly, for example, hands over a completed week’s 
services at the end of the week, and receives his salary in present exchange. 
But the payment of a prior week’s salary must be considered a preference. 
So the petitioners, in not proving that the payment was for salary past due, did 
not show sufficient facts to warrant the order of adjudication. 


BANKS AND BANKING — COLLECTIONS — DRAWEE’S RECOVERY AGAINST 
AGENT COLLECTING CHECK WITH FORGED INDORSEMENT. — The wrongful 
holder of a check, drawn on the plaintiff, erased the name of the payee, wrote 
in his own, raised the amount, and deposited the check with the defend- 
ant to collect. The defendant received payment from the plaintiff, and the 
depositor drew out part of the money. Both the defendant and the plaintiff 
were negligent in not detecting the forgery, though the defendant acted in good 
faith. The plaintiff sued for the whole amount paid to the defendant. /e/d, 
that only the amount not yet paid out by the defendant can be recovered. 
Union — “a Canada v. Dominion Bank, 4 West. L. Rep. 407 (Manitoba, 
Oct. 22, 1 

Whether a drawee can recover against the collecting agent of a holder of a 
raised check, or of a check under a forged indorsement, for payment made to 
him while acting in good faith, depends on the character of the agency. If the 
agency was disclosed, payment over by the agent to his principal is a defense. 
Natl Park Bank v. Seaboard Bank, 114 N. Y. 28; United States v. American 
Exch. Natl Bank, 70 Fed. Rep. 232. If it was undisclosed, payment over 
is no defense. Minneapolis Nat'l Bank v. Holyoke Natl Bank, 182 Mass. 
130. Here, in not passing on the doubtful character of the defendant’s 
agency, the court neglected the established test for deciding whether recovery 
should be for only the amount still in the defendant’s possession or for the 
whole sum. Since the agent of an undisclosed principal is liable independ- 
ently of bad faith in paying over to his principal, negligence in the drawee 
does not excuse the agent, if negligent also. Merchants’ Bank v. McIntyre, 2 
Sandf. (N. Y.) 431. If the agency was disclosed, such mutual negligence 
should not, on principle, make the agent liable. The little authority, however, 
is contrary. Koontz v. Central Nat'l Bank, §1 Mo. 275. But this errs in not 
seeing that, the equities being equal, the loss should lie where it falls. See 
Continental Nat'l Bankv. Tradesmen’s Nat'l Bank, 55 N. Y. Supp. 545. 


BILLs AND NoTES — PURCHASERS FOR VALUE wITHOUT NoTIcE —Gam- 
BLING Dests. — The plaintiff was an innocent purchaser for value before ma- 
turity of a negotiable promissory note given in payment of a bet. A Kentucky 
statute provided that wagering contracts should be void. The Negotiable 
Instruments Law, since adopted, provided that a holder in due course of an in- 
strument negotiated bya person whose title was defective because of illegal con- 
sideration took free from such defect. AHe/d, that the former statute is not 
repealed and that the note is void. Alexander & Co. v. Hazelrigg, 24 Bank. 
L. J. 39 (Ky., Ct. App., Oct. 31, 1906). 


| 

\ 
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Wagering contracts, though not illegal at common law, have become so by 
statute almost universally. See Drinkallv. Movius State Bank, 11 N. D. to. 
But an innocent purchaser for value of a note, unenforceable between the im- 
mediate parties because of illegality, has always been protected unless the 
illegality by statute made the note utterly void. See Sondheim v. Gilbert, 117 
Ind. 71. The former Kentucky statute was construed as having that effect. 
The law, for commercial reasons, has always inclined toward the protection of 
an innocent purchaser for value of commercial paper, and it cannot be doubted 
that the Negotiable Instruments Law was intended to make illegality of consid- 
eration a personal and not a real defense. See Wirt v. Stubblefield, 17 App. 
D. C. 283. The Negotiable Instruments Law, then, if fairly construed would 
seem necessarily to have repealed by implication the prior inconsistent statute. 
This decision, therefore, does not seem to recognize the spirit of the law which 
it is interpreting, and must be regarded as a step backward in the development 
of the law of commercial paper. Wherever the courts have met the point be- 
fore, they have decided otherwise. Wart v. Stubblefield, supra; cf. Schlesinger, 
Receiver v. Kelly, 114 N. Y. App. Div. 546, 552. 


BILLs OF LADING— CLAUSE QUALIFYING STATEMENT OF WEIGHT OF 
Goops. — The defendant railway gave a bill of lading for fifty bales of cotton, 
and relying upon a former bill stated the weight to be nearly double what it 
was in fact. The bill contained the words “ contents and condition of contents 
of packages unknown.” The plaintiff bought the bill and upon discovering the 
shortage in the cotton sued the railway. e/d, that the statement of weight is 
so qualified that the plaintiff cannot recover. A/abama, etc., Ry. Co. v. Common- 
wealth Cotton Mfg. Co., 42 So. Rep. 406 (Ala.). 

Generally, when the agent of a carrier gives a bill of as. for goods not re- 
ceived by the carrier, the agent is said to act openly beyond his authority, so 
that the carrier is not bound by the bill when in the hands of a dona fide pur- 
chaser. Friedlander v. Texas, etc., Ry. Co., 130 U.S. 416; see 19 HARV. L. 
REv. 391. But when a shipment is actually made and only the weight of the 
goods is misstated, the carrier is more generally bound by the representations 
of his agent. Dickerson v. Seelye, 12 Barb. (N. Y.) 99. Furthermore, an un- 
qualified statement of weight —a fact often ascertainable by the carrier — 
should import more than a mere opinion. Relyea v. New Haven Rolling Mill 
Co., 42 Conn. 579. Hence the fact that the goods are described in the bill by 
bundles as well as by weight should be immaterial. But see Shepherd v. 
Naylor, 5 Gray (Mass.) 591. Of course a clause stating the weight to be un- 
known would render the statement of weight one of mere opinion. Shepherd v. 
Naylor, supra. But the words ‘‘ contents of packages unknown ” hardly refer 
to the total weight of a car-load shipment. An Illinois case is opposed to the 
present decision. 7Z7ddits v. R. /., etc., Ry. Co., 49 Ill. App. 567. 


CoNnFLICT OF LAws — INTESTATE SUCCESSION — ADVANCEMENTS SET 
OFF AGAINST ENTIRE Estate. — A Virginia intestate had made advances to 
A, one of his two heirs, for which A had agreed to relinquish his right to share 
in the estate. The intestate owned realty both in Tennessee, by whose law the 
agreement was binding, and also in Virginia, where such an agreement was 
invalid. In Virginia an heir who had received advancements might share in 
the estate upon bringing his advancements into hotchpot. edd, that the value 
of the Tennessee estate received by the other heir may be set off against and 

,deducted from the advancements received by A, and that A need bring only 
the balance into hotchpot. Mort v. Jones, 54 S. E. Rep. 857 (Va.). 

The Virginia policy of enforcing equality between heirs is here attained. But 
is this decision an undue trespass upon the rule that realty is governed by the 
law of its situs? It seems not, for the court does not attempt to interfere with 
the descent of the Tennessee realty. True, it may attain the same end by allow- 
ing its own realty to descend only in the manner it prescribes, but its right to 
prescribe such terms must be The authority found is, how- 
ever, a rather distant analogy. In bankruptcy a creditor cannot prove without 

accounting for a partial payment out of foreign personalty, though the rule is other- 
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wise with foreign realty. Jn re Bughbee,g N. B. R. 258; Cockerell v. Dickens, 
3 Moore P.C. 98. But it does not follow that the court was without jurisdiction 
simply because it refused to exercise it. Moreover, there is reason for distin- 
ishing that case from this, in that a creditor never can get more than is due 
im, and so no great injustice is done; while an heir who gets any more than 
his share is really getting more than is “due” him. 


CONSTITUTIONAL LAw — CONSTRUCTION OF CONSTITUTIONS — POWER OF 
VICTORIA TO TAX AUSTRALIAN OFFICER. — The respondent, an officer of the 
Australian Commonwealth, was assessed on his official salary under the Victo- 
rian Income Tax Act. He objected that this was beyond the constitutional 
a of —— Held, that the assessment was proper. Webd v. Outrim, 

1907| A. C. 81. 

zak case sets a vexed question at rest. Late Australian cases have held such 
a tax invalid. D’Emden v. Pedder, 1 Com. L. Rep. 91; Deakin v. Webb, 1 
Com. L. Rep. 585; contra, Wollaston’s Case, 28 Vict. L. Rep. 357. These 
decisions rested on the likeness between the American and Australian consti- 
tutions. The Australian constitution was patterned after that of the United 
States, and it is the rule when the statutes of one state are copied by another 
for the courts of the second to follow the construction already placed upon the 
statutes by the courts of the former. In the United States a state may not tax 
the salary of a federal officer, since this impedes a federal agency. Doddin v. 
Commissioners of Erie County, 16 Pet. (U. S.) 435. This really rests on the 
principle that the creation of two interacting governments impliedly confers on 
each the power to protect its own existence, and impliedly denies to each 
power to destroy the other. What acts on the part of either constitute a men- 
ace or serious impediment to the other cannot be categorically defined. In the 
case at hand the court declined to follow the American cases on the ground that 
the two constitutions are not enough alike to warrant similar interpretations 
upon this point. Probably this simply means that it does not consider this 
species of tax a sufficient impediment or menace. See, further, 18 Harv. L. 
REV, 559. 


CONSTITUTIONAL LAW — DUE PROCESS OF LAW — COMPELLING RAILROAD 
TO BuILD S1pE-TRACKS. — A statute required railroads, on application, to con- 
demn a right of way and build spurs to the premises of any industrial concern 
not more than a half mile away. The cost was to be borne in the first instance 
by the industrial concern, but to be repaid by the railroad in annual instalments. 
The act was silent as to a right in the public to use the spur. The defendant 
refused to build a spur to the plaintiff's brick-yard. He/d, that the statute 
is unconstitutional, because it authorizes the taking of property for a private 
use. Mays v. Seaboard Air Line Ry., 75 S. C. 455. . 

The power of eminent domain can be exercised only for public purposes. 
While the decision of the legislature may be final as to whether there is neces- 
sity for the work, the question whether it is in its nature public or private is 
necessarily judicial. Matter of Deansville Cemetery Ass'n, 66 N.Y. 569. A 
few states, notably Pennsylvania, have gone far in sustaining statutes allowing 
the condemnation of land for private roads connecting with railways or canals. 
Shoenberger v. Multhollan, 8 Pa. St. 134. this extreme position is tenable, 
it is because the public has a genuine interest in the industry in question. In 
the case of coal mines and in a few other instances this may, perhaps, be granted, 
but a brick-yard, as here, cannot be admitted to be within this exceptional class. 
C.& E. I. Ry. v. Wiltze, 116 Ill. 449. Aside from its attempted grant of the 
power of eminent domain, the statute also violates both the constitution of 
South Carolina and the Fourteenth Amendment, because it takes the railway’s 
property for private use in requiring it to build the spur at its own expense. 
Mo. Pac. Ry. v. Nebraska, 164 U.S. 403. 


CONSTITUTIONAL LAW — DUE PRocEss OF LAW —VALIDITY OF STATU- 
TORY REQUIREMENT FOR MAINTENANCE OF Suit. — The charter of a mu- 
nicipality provided that no action should be maintained against it for personal 
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injury caused by snow and ice upon its streets, unless written notice of these 
conditions had been given before the injury. He/d, that this provision is not 
in violation of the constitutional guaranty against the deprivation of life, liberty, 
or gh without due process of law. MacMullen v. City of Middletown 
79 N. E. Rep. 863 (N. Y.). 


For a criticism of the decision in the lower court, here reversed, see 19 
Harv. L. Rev. 618. 


CONSTITUTIONAL LAW — OPERATION OF CONSTITUTIONS — STATUTE UN- 

CONSTITUTIONAL IN Part. — A statute provided that no county should tax at 
more than a certain per cent, but counties A and B were excepted. ‘The state 
asked a writ of »andamus to prohibit county C from taxing in excess of this 
rate. Held, that the writ be granted, for though the exception of counties A 
and B is unconstitutional, yet the rest of the statute is not therefore invalid, 
since the exception can be struck out. S/ate ex rel. Dillon v. Braxton County 
Court, 55 S. E. Rep. 382 (W. Va., Ct. App.). 

That part of a statute may be valid and part invalid is well settled. But the 
cases seem to offer two somewhat contrary tests to determine when the part not 
struck out should stand alone. One is that it must conform to what was the 
legislature’s intent in passing it. The other is that, though by itself it does not so 
conform, it is nevertheless valid if the court thinks that the legislature would have 

assed it alone rather than not have had it at all. The former test is supported 

y most authority on actual decisions, though the language commonly used 
confuses the two. Sfraigue v. Thompson, 118 U.S. 90; Burkholtz v. State, 
16 Lea (Tenn.) 71. The Jatter, illustrated by the principal case, has some 
precedents, which do not seem to consider the grave danger of judicial legisla- 
tion in a court undertaking to say what a legislature would have done. Peop/e 
v. Knopf, 183 Ill. 410, 422 ; State v. Baker, 55 Oh. St. 1. The present de- 
cision extends the legislature’s intent beyond the limit it expressly set. That 
‘a contrary decision would invalidate a whole system of taxation would be 


unfortunate, but not a justification for this result. State v. Supervisors, 62 
Wis. 376. 


CONSTITUTIONAL LAW — TRIAL BY JURY —RIGHT TO PUBLIC TRIAL. — 
During the recital of immoral and obscene testimony the trial judge excluded 
from the court-room all persons except the defendant and one of his witnesses, 
the jury, officers of the court, members of the bar, and newspaper men. He/d, 
that the defendant’s constitutional right to a public trial has been violated. 
State v. Hensley, 79 N. E. Rep. 462 (Oh.). See NOTES, p. 489. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — INJUNC- 
TION BY MINORITY STOCKHOLDER AGAINST SALE OF STOCK TO ANOTHER 
CoRPORATION. — A telephone company, in pursuance of an unlawful plan to 
create a mongpoly, bought up a majority of the shares of a competing corpora- 
tion. A stockholder in the second corporation filed a bill against both corpo- 
rations, seeking to restrain the transfer of the stock on the books of his own 
corporation, and also the voting on such stock by the purchaser. edd, that 
the prayer of the bill be granted. Dunbar v. Anneli Tel. and Tel. Co., 
79 N. E. Rep. 423 (Ill.). 

Any purchase by one corporation of stock in another to restrain trade is 
universally held u/tra vires of the buyer. Thus in the present case a stock- 
holder of the buying corporation would have been granted equitable relief. 
Farmers’ Loan and Trust Co. v. N. Y.,etc., R. R., 150 N. Y. 410. And where, 
as here, the purchase achieves an illegal result, the corporation whose stock is 
held, equally with the corporation holding, may be dissolved by the state. 
People v. North River, etc.,Co., 121 N. Y. 582. Thus the stockholder of the 
selling corporation has a lively interest, which equity here recognizes, in pre- 
venting such a possibility. Harding v. American Glucose Co., 182 Ill. 551. 
If, however, the holding, though u/tra vires, is not illegal, the state will not 
dissolve the corporation whose stock is held, and so the mere purchase should 
not be ground for equitable relief. Milbank v. NV. Y., etc., R. R. Co., 64 How. 
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Prac. (N. Y.) 20. But if the buying corporation attempts to vote on the stock, 
the tendency of its vote is manifestly to favor its own plans even at the expense 
of the other, and a stockholder of the latter should be allowed to enjoin the 
voting. Milbank v. N. Y., etc. R. R. Co. supra; but see Oelbermann v. 
XM. Y., etc., R. R., 27 N. Y. Supp. 945 ; aff. 29 N. Y. Supp. 545. 


CourTs — PLEA THAT CouRT OT LEGALLY ORGANIZED. — In the court 
below the defendant filed “a plea to the jurisdiction of the court,” alleging that 
“this court is without lawful constitution” since the commission to the judge 
was invalidly issued. edd, that the lower court was correct in overruling the 
plea. State v. Hall, 55 S. E. Rep. 806 (N. C.). 

This decision is put upon the ground that “no court can pass upon the valid- 
ity of its own constitution and organization.” It is reasoned that the defendant 
has called upon the lower court to exercise a judicial function in denying its 
own existence, whereas by the nature of his plea he avers that, having no ex- 
istence in law, it has no such function. See Beard v. Cameron, 3 Murph. 
(N. C.) 181; Gf Koehler and Lange v. Hill, 60 la. 543, 603. This philosophy 
seems rather extraordinary. Logically applied it produces the result that the 
invalidity of the highest court in any jurisdiction, be it never so unquestionable, 
can in no way be judicially adjudged. The fallacy in the reasoning is, of course, 
apparent: while the invalidity of the judge’s commission may prevent his con- 
stituting a de jure court, he forms, at least, a de facto court. See State v. 
Lewis, 107 N. C. 967. Obviously nothing zz rerum natura prevents such a 
court’s passing on its own validity as on other questions. The result of the 
present decision, however, seems quite correct ; for the law is apparently settled 
that the authority of a de facto judge cannot be attacked collaterally. Clark 
v. Commonwealth, 29 Pa. St. 129; /n re Manning, 139 U. S. 504. 


CRIMINAL LAW —ForMER JEOPARDY — IMMATERIAL VARIANCE. —In a 

former trial the defendant asked for a direction for acquittal on the ground of a® 
variance. The judge, erroneously believing the variance material, directed 
the acquittal. Ye/d, that the defendant was once in jeopardy and cannot be 
yee a for the same offense. Drake v. Commonwealth, 96 S. W. Rep. 
580 (Ky.). 
As the proof offered to support the second indictment would have supported 
a conviction under the first, the defendant was technically in double jeopardy. 
See 1 BisHop, Crim. Law, § 1052. But a defendant by his acts may put him- 
self in such a position that he will not be allowed to set up his former jeopardy. 
Thus, although a defendant has been tried under a valid indictment, if by his 
motion the indictment is quashed or an acquittal directed because of a supposed 
defect in the indictment, he is not allowed to plead that jeopardy as a bar to 
another trial for the same offense. United States v. Jones, 31 Fed. Rep. 725; 
cf. People v. Casborus,13 Johns. (N. Y.) 351. It seems that the same result 
should follow when at the defendant’s request the judge directs an acquittal 
because of an alleged but non-existent material variance. People v. Meakim, 
61 Hun (N. Y.) 327; Carroll v. State, 98 S. W. Rep. 859 (Tex.); contra, 
People v. Terrill, 132 Cal. 497. In both situations the actual jeopardy was 
ended by a ruling made at the defendant’s request for causes which if true 
would have rendered the first trial no bar to another trial on a correct indict- 
ment. The refusal to allow this former jeopardy to be pleaded is based on 
estoppel or, more properly, waiver. 


EASEMENTS — SEVERANCE AND TRANSFER OF RIGHT —RESERVATION BY 
GRANTOR OF DOMINANT TENEMENT OF RIGHT OF ACTION FOR INFRINGE- 
MENTS. — The owner of the fee, after instituting an action against the defendant 
for the infringement of easements appurtenant by permanent structures, sold the 
fee, reserving this right of action. Therein she subsequently recovered fee 
damages. After several mesne conveyances with similar reservations, the plain- 
tiff, knowing all the facts, purchased the fee; but whether before or after the 
defendant’s payment of fge damages did not appear. edd, that the plaintiff 
cannot maintain action against the defendant for the infringement of the ease- 
ments. Friedman v. New York, etc., R. R. Co., 52 N. Y. Misc. 20. 
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Logically following the New York doctrine in this sort of easement case, the 
court denied the plaintiff a right of action because he would be obliged to hold 
any sums which he might be allowed to recover, as trustee for the original 
grantor, and in this case that ces¢ud had already received all to which he was 
entitled. See 20 HARV. L. REv. 136. If the comments on this doctrine, made 
in the note just cited, be sound, a more natural solution of the problem in cases 
where, as here, the parties do not attempt to reserve to the grantor the ease- 
ment itself, but merely intend that he shall have the privilege of suing for infringe- 
ments thereof, seems found in construing the words of reservation, whenever 
possible, as an agreement by the grantee as owner of the dominant tenement 
to give the grantor a power of attorney to sue for the infringements for his own 
benefit. Subsequent purchasers of the land with notice of the agreement would 
then be held bound in equity to give a similar power of attorney; and the 
payment of permanent fee damages to the original grantor would extinguish 
the easement. 


ELECTIONS — QUALIFICATION OF VOTERS — INMATES OF NATIONAL 
SOLDIERS’ HOMES. — Congress created a corporation the object of which was 
to erect and maintain national soldiers’ homes. The board of managers were 
to be government officers and appointees, and the necessary funds were to be 
supplied from the United States Treasury. The corporation purchased land 
and the state legislature ceded jurisdiction over the Jand to the United States, 
with a proviso that the inmates of the home should not be denied the right to 
vote. He/d,that the inmates are not residents of the state, and therefore under 
the state constitution are not entitled to vote. State v. Willet,97 S. W. Rep. 
299 (Tenn.). 

Land purchased by the United States with the consent of the state for 
the erection of forts, dockyards, and other needful buildings, as provided 
by the Constitution, is under the exclusive jurisdiction of the federal govern- 
ment,’ and persons residing on it do not acquire a local residence. See F¢%. 
Leavenworth R. R. Co. v. Lowe, 114 U.S. 525. Cases like the present have, 
however, been distinguished because soldiers’ homes are not ‘ needful build- 
ings” and because the land is held in the name of the corporation. For these 
reasons a statute ceding jurisdiction has been construed as giving merely con- 
current jurisdiction. /# re Kelly, 71 Fed. Rep. 545. Under this construction 
an inmate of a soldiers’ home might properly acquire local citizenship. But 
as soldiers’ homes are incidental to the war power, and as the difference in title 
does not affect the use to which the land is to be put, that construction seems 
unsound. Szuzks v. Reese, 19 Oh. St. 306; Foley v. Schriver, 81 Va. 568. But 
even granting that the land be within state jurisdiction, it is very seldom that 
persons living at a charitable home have the requisite intent to acquire residence 
where such institution is located. Sz/vey v. Lindsay, 107 N. Y. 55. 


EMINENT DOMAIN— WHEN PROPERTY TAKEN — POLLUTION OF NAVI- 
GABLE STREAM. —A canal company, operating under the right of eminent 
domain, constructed a canal for navigation purposes from the sea to a fresh 
water navigable stream which the plaintiff, an upper riparian proprietor, used 
for irrigation. The canal caused the salt water to flow in with the tide, and ‘as 
a result of the use of this water the plaintiff’s crops were destroyed. He/d, that 
the sovereign rights of the state are no bar to the plaintiff's recovery. Bigham 
Bros. v. Port Arthur Canal & Dock Co., 97 S. W. Rep. 686 (Tex., Sup. Ct.). 

The common law rule that the sovereign owns the soil of navigable waters 
has long been recognized. Riparian rights on navigable streams are, however, 
so variant in different localities, that they are said to be governed by local law. 
See Shively v. Bowlby, 152 U. S.1; 18 Harv. L. REv. 341. Consequently 
authorities conflict as to whether damages are recoverable for injurious affections 
of tide waters caused by those acting under the right of eminent domain. See 
14 Harv. L. Rev. 158. Some courts, denying recovery in such cases, allow it 
to owners above the point of navigability. Szwmons v. Mayor of Paterson, 60 
N. J. Eq. 385. This is illogical and theoretically wrong. The real reason for 
riparian rights is the contiguity of land and stream, not unity of ownership. 
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See Lyon v. Fishmonger’s Company, L. R. 1 App. Cas. 662. By the better 
anthority the riparian owner has a right to use waters of savigihle and non- 
navigable streams alike, so far as is consistent withsthe sovereign ownership of 
soil beneath the navigable water. He has a property right to have the waters 
flow as usual, unpolluted by back-water or tide, and may recover for a violation 
of this right. Morrill v. St. Anthony Falls Water Power Co., 26 Minn. 222; 
see Barret v. Metcalf, 12 Tex. Civ. App. 247. 


EQUITABLE ELECTION — GIFT BY DEVISEE TO HEIR.—A testatrix, who 
held a half interest with her husband, devised her interest to him. He con- 
veyed parcels of the estate to the children and heirs of the testatrix. After his 
death they petitioned to have the will of their mother set aside. The defend- 
ants contended that the children, having accepted these gifts, were estopped 
from maintaining the invalidity of the will. Ae/d, that the doctrine of equi- 
table election is not applicable. Holland v. Couts, 98 S. W. Rep. 236 (Tex., 
Sup. Ct.). 

When a testator leaves property to A and at the same time leaves some of 
A’s property to B, then A, if with knowledge of the devise to B he accepts the 
benefits under the will, is by the doctrine of equitable election precluded from 
defeating the will by claiming his property which was left to B. Streatfield v. 
Streatfield, Cas. t. Talb. 176. The doctrine is put on the ground of an implied 
condition to this effect. Moys v. Mordaunt, 2 Vern. 581. This rule has also 
been applied to deeds. Bigland v. Huddleston, 3 Bro. Ch. *285n. But in the 
present case there was no such election under the will, for by that instrument 
the petitioners took nothing. ‘That they are estopped, by their acceptance of 
the conveyance to them by their father of land that he received under the will, 
seems to be impossible in view of the fact that they now make no claim under 
that conveyance. Under the deed the doctrine of election is inapplicable, for 
that instrument presented no alternative rights, and so no opportunity for elec- 
tion, Fifield v. Van Wyck, 94 Va. 557. 


EVIDENCE — RES GESTH — PROXIMITY OF TIME.— The plaintiff’s intes- 
tate, having been injured and rendered unconscious through the alleged negli- 
gence of the defendant, made certain statements as to low the accident 
happened immediately after regaining consciousness. +» He/d, that such state- 
ments are admissible as part of the ves — Christopherson v. C., M. & 
St. P. Ry. Co., 109 N. W. Rep. 1077 (la.). 

The reason for the rule admitting the contemporaneous statements of the in- 
jured party or an eye-witness lies, it is believed, in the great probability of their 

eing true. State v. Wagner, 61 Me. 178. ‘This probability arises from the 
mental or bodily disturbance caused by the accident, which is supposed to de- 
prive the person of his power of fabrication. See Mitchum v. State, 11 Ga. 
615. The necessity of absolute contemporaneousness is in dispute. The line 
of authority demanding it proceeds on the reason that statements not absolutely 
contemporaneous are not part of the ves geste, but are purely narrative. Reg. 
v. Beding field, 14 Cox C. C. 341; Waldele v. N. Y., etc., Co.,95 N. Y. 274. 
Another line of authority admits statements made shortly after an accident, 
although clearly narrative, if the test of probability of truth is satisfied. J/nsxr- 
ance Co. v. Mosley, 8 Wall. (U. S.) 397. The latter view, though less conven- 
ient to apply than the stricter doctrine, seems preferable. The statements may 
be equally true whether made at the time of the accident, or, as the present case 
well shows, made some time after but before the presumption of possible fabri- 
Pa arises. Hill v. Commonwealth, 2 Grat. (Va.) 594; but see 14 Harv. L. 

EV. 230. 


INSURANCE — MUTUAL BENEFIT INSURANCE — DIVORCE OF BENEFICI- 
ARY. —A statute governing fraternal beneficiary associations confined er. 
ments of death benefits to the family, heirs, etc., of the members. The 
constitution of one of these associations limited payments in the same way. 
A member named his wife as beneficiary, and if she should die his representa- 
tives were to take in trust for his heirs. The wife became divorced. He/d, 
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that the representatives take in trust for the heirs. Brotherhood of Railroad 
Trainmen v. Taylor, 9 Oh. Circ. Ct. Rep. (N. S.) 17. 

In ordinary life insurance the contract is embodied in the policy, and, the 
beneficiary’s rights being vested, a divorce does not affect them. Overhiser v. 
Overhiser, 63 Oh. St. 77. In mutual benefit society insurance the laws of 
the society are part of the contract, and, these laws being subject to change, 
the beneficiary’s rights vest only on the death of the insured. See Hod- 
land v. Taylor, 111 Ind. 121. Till then they are a mere expectancy, divested 
at his will. A/asonic, etc., Ass'n v. Bunch, 109 Mo. 560. So even where 
a member dies without having revoked a provision in favor of a wife since 
divorced, the latter should receive no benefit, for at the time the right would 
vest she is no longer within the favored class of relatives. Order of Rail- 
way Conductors v. Koster, 55 Mo. App. 186. Apparently conflicting decisions 
on this point are generally accounted for by variations in the constitutions and 
by-laws of the different societies. For example, some courts reach a result 
opposite to that of the principal case because of the absence of an express 
limitation on payment, the wife being a proper beneficiary when appointed. 
Courtois v. Grand Lodge, 135 Cal. 552. The case under discussion is clearly 
correct, even without the aid of the statute. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — FEDERAL EMPLOY- | 
ERS’ LIABILITY AcT. — The Act of Congress of June 11, 1906, c. 3073, 34 Stat. 
at L. 232, 233, provided that “ every common carrier engaged in trade or com- 
merce . . . between the several states . . . shall be liable to any of its em- 
ployees or in case of his death to his personal representative . . . for all 
damages which may result from the negligence of any of its officers, agents, or 
employees .. .” Hed, that the statute is unconstitutional. Brooks v. South- 
ern Pac. Co., 148 Fed. Rep. 986 (Circ. Ct., W. D. Ky.) ; Howard v. Lllinois 
Cent. R. R. Co., 148 Fed. Rep. 997 (Circ. Ct., W. D. Tenn., W. D.). See 
NOTES, p. 481. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — NATIONAL ARBI- 
TRATION Act.— The Act of Congress of June 1, 1898, c. 370, § 10, provided 


that any common carrier engaged in interstate commerce, or any agent thereof, 
who “shall threaten any employee with loss of gt a or shall unjustly 


discriminate against any employee because of his membership” in a labor or- 
ganization “is hereby declared to be guilty of a misdemeanor.” He/d, that the 
a is unconstitutional. United States v. Scott, 148 Fed. Rep. 431 (Dist. 

t., W. D. Ky.). 

The secinlon' ie expressly rested on two grounds: first, that the Act is not a 
regulation of “ commerce among the several states” within the meaning of the 
Constitution; secondly, that at all events the Act by its terms also applies in- 
discriminately and inseparably to purely intrastate commerce. The very same 
considerations that determine the validity of the Federal Employers’ Liability 
Act must furnish the criteria by which to judge the constitutionality of the act 
now in question. See Nores, p. 481. These criteria seem to show the latter 
as well as the former act to be unsanctioned by the interstate commerce powers 
of Congress. While regulating the relations between employers and employees 
engaged in interstate commerce, § 10 of the National Arbitration Act seems to 
react in no appreciable manner as a regulation of interstate traffic or inter- 
course. The object of this section, as well as its result, appears to be the pro- 
motion of the welfare, not of interstate transportation or transit or traffic, but of 
union labor. 


LEGACIES AND DEVISES — VOID OR VOIDABLE BEQUESTS AND DEVISES — 
EFFECT OF LAPSE ON EXECUTORY GIFTS OTHERWISE ILLEGAL. —A testator 
bequeathed $1500 on a dry trust for his brother, and directed that any of it re- 
maining at his brother’s death be divided between two nieces. There was a 
residuary clause, immediately followed by another which directed that, if any 
one entitled to a share in the estate should die before being paid, his share 
should go into the residue. The brother predeceased the testator. He/d, that 
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the $1500 goes to the residuary legatees. Young v. Robinson, 99 S. W. Rep. 20 
(Mo., K. C. Ct. App.). See NorEs, p. 483. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — DICTATION TO 
STENOGRAPHER AND TRANSMISSION BY CABLE. — To transmit privileged de- 
famatory information concerning the plaintiff to an interested party in a foreign 
country, the defendant dictated a letter to a stenographer, who typewrote and 
copied it. The defendant also sent a defamatory cablegram in a code which 
could readily be interpreted. He/d, that, the communication being privileged, 
such publications are not actionable. Edmondson v. Birch & Co. & Horner, 
23 T. L. R. 234 (Eng., Ct. App., Jan. 14, 1907). 

Whether considered as libel or slander, the dictation of unprivileged defama- 
tory matter to a stenographer, being a communication to a third person, is a 
publication, and actionable. Gambrill v. Schooley, 93 Md. 48. So is a defam- 
atory message written and delivered to a telegraph company for transmission. 
Monson v. Lathrop, 96 Wis. 386. Nor should business demands justify a 
different result. See Pullman v. Hill & ON oc af 1 Q. B. 524. When, 
however, the publication to third persons is subsidiary to the communication of 
privileged information, the mere fact of publication should not, in the absence 
of bad motive, beget an action. For when the writing and the transmission of 
the privileged defamatory words are reasonably necessary means of making the 
communication, the privilege should be extended. Under these circumstances, 
accordingly, it has been held that publication to a copyist is privileged. Harper 
v. Hamilton, etc., Ass'n, 32 Ont. 295. Similarly, transmission by telegraph or 
cable should be privileged. See Nodinson v. Jones, 4 L. R. Ir. 391, 396; 
Williamson v. Freer, L. R. 9 C. P. 393. And, in cases where the privileged 
matter is to be communicated to numerous interested persons, the protection of 
the privilege covers even printing and circulation in pamphlet form. Gaéfis v. 
Kilgo, 52S. E. Rep. 249 (N. C.). 


Lis PENDENS — NATURE AND SCOPE — BASIS OF RULE.— During pro- 
ceedings to foreclose a mortgage the intervening plaintiff purchased the prop- 
erty at an execution sale for value and without actual notice. Subsequently the 
mortgagor filed a cross-bill to have the mortgage cancelled, claiming a és 
pendens from the beginning of the foreclosure a fHleld, that the 
lis pendens relative to a cross-bill seeking affirmative relief dates, as against one 
taking under the plaintiff, from the filing of the cross-bill. Bridger v. Exchange 
Bank, 56 S. E. Rep. 97 (Ga.). See Notes, p. 488. 


MALICIOUS PROSECUTION — PROBABLE CAUSE — CONTINUING PROSECU- 
TION AFTER KNOWLEDGE OF INNOCENCE. — In a suit for malicious prosecu- 
tion the court charged that if when the defendants instituted the prosecution 
they were justified in believing that the accused was guilty, but “if they con- 
tinued to prosecute it after they had learned that he was not guilty of the 
charge, or that they had no reason to believe he was guilty of the charge, then 
the action was without probable cause.” He/d, that the inquiry as to probable 
cause relates to the time when the prosecution was commenced, and that the 
charge was erroneous. Hantman v. Hedden, 31 Pa. Super. Ct: 564. 

It has been said that one should be liable who maliciously continues without 
probable cause a prosecution which another Ras begun. See Weston v. Bee- 
man, 27 L. J. Exch. 57. But in the case under discussion it was the same per- 
son who continued it. The court relied upon the fact that a criminal prosecution 
is usually conducted by the state’s attorney, and that the prosecuting witness 
has no control. But usually the latter exercises a very real control, and if he 
urges on the prosecution after ceasing to have probable cause he should be 
liable. Blunk v. A. T7.& S. F. Ry., 38 Fed. Rep. 311. Existing authority 
reaches a different result when he merely lets the law take its course. Swaim 
v. as 26 N. C. 392; Scheibel v. Fairbain, 1 B. & P. 388. But it seems 
arguable that he owes a duty when he discovers his error to do what he reason- 
ably can to stop the prosecution. Cf Davies v. London, etc., Ins. Co., 8 Ch. D. 
469. In civil suits, however, the complainant has control of the prosccution, 
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and clearly should not continue without probable cause. But in all cases evi- 
dence that probable cause no longer existed should be strong. ‘The evidence 
offered by the defendant in the first suit cannot be sufficient. Wetmore v. 
Mellinger, 14 N. W. Rep. 722 (la.). 


PHYSICIANS AND SURGEONS — NECESSITY OF PATIENT’S CONSENT TO 
OPERATION. — A surgeon, by telling his patient that a very slight operation 
was necessary, induced her to take ether and removed her uterus. He/d, that 
the patient may recover exemplary damages. Pratt v. Davis, 224 Ill. 300. 

For a discussion of this case in a lower court, see 18 HARv. L. REv. 624. 


POWERS — GENERAL POWERS — NATURE OF EXECUTOR’S TITLE WHEN 
APPOINTMENT BY WILL. — By the Finance Act of 1894, § 9 (1), estate duty 
on property which passes to the executor as such is payable out of the resi- 
due, whereas estate duty on property not passing to the executor as such is a 
first charge on the specific property. D, having a general power of appoint- 
ment over the equitable interest in personalty, exercised it by will. He/d, that 
the appointed property does not pass to the executor gua executor, and that the 
duty is payable out of the appointed property. Ae Dodson, 51 Sol. J. 230 (Eng., 
Ch. D., Jan. 22, 1907). 

For favorable comment upon a contrary holding on this controverted point, 
see 16 Harv. L. REv. 376. 


RAILROADS — TITLE TO RIGHT OF WAY — USER BY TELEPHONE COMPANY 
AS ADDITIONAL SERVITUDE. — By condemnation proceedings a railway com- 
pany acquired the right “to enter upon and occupy” the plaintiff’s land for 
railway purposes. Later the company granted to the defendant the privilege of 
erecting poles and wires on its right of way for purposes not primarily concern- 
ing the railway business. He/d, that the plaintiff may maintain trespass against 
the defendant telephone company. Pittock v. Central District and Printing 
Telegraph Co., 31 Pa. Super. Ct. 589. 

In construing the nature of the estate or interest condemned by railways under 
the various eminent domain statutes, the American courts arrive at three differ- 
ent results: (1) that the right acquired is an absolute fee ; (2) that it is a fee 
conditioned on the continuance of the user, with a reversionary interest over on 
abandonment ; and (3) that itis essentially like an easement ingross. Prather 
v. W.U. Tel. Co., 89 Ind. 501; Curriev. N. Y. Transit Co., 66 N. J. Eq. 313; 
P., F. W., etc., Ry. v. Peet, 1§2 Pa. St. 488. Confusion results when the 
second and third theories are not distinguished, and especially when the attempt 
is made to deduce the nature of the right @ friorz, instead of interpreting the 
statutes. If the language of the statute is general, as in the present case, the 
right condemned should be limited to the requirements of the railway. Mewton 
v. Perry, 163 Mass, 319. For the exercise of the right of eminent domain is in 
derogation of private rights and should be strictly construed. Lomnce’s Appeal, 
Pa. St. 16. Therefore, a right broadly analogous to an easement in gross 

eing sufficient to permit the railway to carry on its business, the court in the 
case at hand properly allowed the plaintiff, as owner of the fee, to maintain 
trespass. Cf. Hodges v. W. U. Tel. Co., 133 N. C. 225. 


SET-OFF AND COUNTERCLAIM — COUNTERCLAIM AS WAIVING OBJECTION 
TO JURISDICTION. — A motion to quash a return of service was overruled. The 
defendants, after excepting, appeared as ordered and pleaded a counterclaim for 
damages under the contract upon which suit was brought. e/d, that the de- 
fendants waived their right to question the jurisdiction by pleading a counter- 
claim. Merchants’ Heat and Light Co. v. James B. Clow and Sons, U.S. Sup. 
Ct., Jan. 28, 1907. 

In general, an appearance for any other purpose than to question the juris- 
diction of the court gives personal jurisdiction over the defendant. eed v. 
Chilson, 142 N. Y. 152. The better view, however, seems to admit the excep- 
tion to this rule that where an objection to the jurisdiction has been erroneously 
overruled, it is not waived by a subsequent plea tothe merits. Southern Pacific 
Co. v. Denton, 146 U. S. 202; contra, Stevens v. Harris, 99 Mich. 230. Other- 
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wise the defendant would be forced to submit to the jurisdiction or entirely to 
forego his right to contest the merits of the plaintiff's claim. No such severe 
alternative is forced upon him by refusing to extend the exception to a counter- 
claim pleaded after unsuccessful objection to the jurisdiction, for he is at liberty 
to leave the determination of the controversy involved therein to a subsequent 
action. Quick v. Lemon, 105 Ill. 578. By his counterclaim the defendant 
invoked the positive aid of the court in a transaction which might have been 
made an independent cause of action, and thereby assumed the position of a 
plaintiff. Such a stand seems inconsistent with the contention that the court 
my not have personal jurisdiction. Farmer v. Nat'l Life Ass'n, 138 N. Y. 
265. 


STATUTES — INTERPRETATION — EFFECT OF SPECIAL SAVING CLAUSE ON 
GENERAL SAVING STATUTE. — The defendant was indicted for paying rebates 
in violation of the first section of the Elkins Act, which had been superseded 
by the Hepburn Act. The offenses were committed prior to the enactment of 
the latter. An express saving clause in the Hepburn Act mentions only pend- 
ing causes, but § 13 of the U. S. Revised Statutes provides that “the repeal of 
any statute shall not have the effect to release any penalty incurred under such 
statute unless the repealing act shall so expressly provide.” Hedd, that the 
indictment is valid. United States v. D: L. & W.R. R. Co., U.S. Circ. Ct., 
S. D. N. Y., Feb. 14, 1907. 

It has been held that the existence of an express saving clause mentioning only 
pending causes of action declares by implication that no other causes based on 
the repealed act may be prosecuted, a general saving statute notwithstanding. 
State v. Showers, 34 Kan. 269. The reason assigned is that otherwise the 
special saving clause would add nothing to a general saving statute, while the 
law seeks to give force and effect to every word and clause in an act. See 
Opinion of Justices, 22 Pick. (Mass.) 571. But it is hard to believe that Con- 
gress intended that all unprosecuted violators of the Elkins Act should be im- 
mune from punishment. Further, the general saving statute has provided that 
in the absence of express contrary legislation, offenders against repealed acts 
might be punished. The Hepburn Act contains no express provision to the 
contrary ; hence the general saving statute must be applied unless it is repealed 
by implication. But repeal by implication is looked upon with disfavor, and 
express legislation must control in the absence of subsequent legislation equally 
express. osencrans v. United States, 165 U.S. 257. This sound doctrine 
justifies the refusal of the court to recognize an implication opposed to the 
furtherance of justice, though the result be to stultify the ‘special saving clause. 


SURETYSHIP — DEFENSE OF OMISSIONS OF CREDITOR — CREDITOR’S FAIL- 
URE TO PROVE IN BANKRuPTCY. — The plaintiffs were indorsees and the defend- 
ants indorsers of a promissory note. The maker of the note became bankrupt, 
and the plaintiffs, having neglected to prove their claim against the estate in 
bankruptcy, wished to recover their whole loss from the indorsers. edd, that 
they can recover only the difference between the amount due on the note and 
the pro rata dividend. they would have received had they proved in bankruptcy. 
Second Nat’l Bank v. Prewett, 96 S. W. Rep. 334 (Tenn.). , 

It is fundamental in suretyship law that a creditor, as regards the surety, 
owes in general no duty of affirmative action against the principal debtor. 
Thus, by the weight of authority, a creditor retains unimpaired his right against 
the surety, though his own delay has defeated his claim against the estate of a 
deceased principal. Sibley v. McAllaster, 8 N. H. 389; contra, Siebert v. 
Quesnel, 65 Minn. 107. So a creditor’s failure to exercise his privilege of par- 
ticipating in cae, a will leave intact his right against the surety. 
Scholt v. Youree, 142 Ill. 233. The present decision, therefore, is against the 
decided weight of authority in these analogous cases, as well as in the few cases 
where the same situation has arisen in connection with bankruptcy proceedings. 
Clopton v. Spratt, 52 Miss. 251. The general rule first stated is not without 
exception, however. When the affirmative act called for is trivial, and the injury 
to the surety consequent upon its omission great, the creditor’s failure to act 
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has been held to relieve the surety. Sudlivan v. State, 59 Atk. 47. But proof 
in bankruptcy involves possibilities too onerous to bring it within this exception. 


SURETYSHIP — DEFENSE OF OMISSIONS OF CREDITOR— NECESSITY OF 
Notice TO GUARANTOR OF ACCEPTANCE.— At the plaintiff’s request the 
defendant wrote to him a letter guaranteeing payment for any goods A might 

urchase of him. Goods were then furnished to A by the plaintiff. The de- 
endant’s relations with A were such as should have kept him informed as to 
the transactions between A and the plaintiff. On A’s failure to pay the pur- 
chase price the plaintiff sought to hold the defendant. He/d, that lack of notice 
of acceptance of the defendant’s guaranty is no bar to recovery. Drucker v. 
Heyl-Dia, 52 N. Y. Misc. 142. See NOTES, p. 485. 


SURETYSHIP — DEFENSE OF SUSPENSION OF PRINCIPAL OBLIGATION — 
FRAUDULENT PREFERENCE TO CREDITOR. — The defendant, with knowledge 
of the insolvency of the maker of a note, accepted ——, Within four 
months the maker was adjudicated a bankrupt, and the plaintiff, the trustee in 
bankruptcy, recovered the payment. /Ye/d, that the defendant may recover on 
the note against the indorser and the sureties. Hooker v. Blount, 97 S. W. 
Rep. 1083 (Tex., Civ. App.). See NOTEs, p. 484. 


TAXATION — PARTICULAR FORMS OF TAXATION — TAX WITHIN MEANING 
oF BANKkuptcy Act. — A corporation went into bankruptcy owing the state 
for its annual license or franchise tax. Ae/d, that the state is entitled to a 
preference over other creditors, as this is a tax within the meaning of § 64 of 
the Bankruptcy Act. State of New Jersey v. Anderson, U.S. Sup. Ct., Dec. 
Io, 1906. See NOTES, p. 490. 


TRUSTS — FOLLOWING TRUST PROPERTY — EQUITABLE LIENS ARISING 
FROM UNLAWFUL Deposit. — A national bank unlawfully received on deposit 
a large sum of county taxes, mingled it with other deposits, and purchased 
worthless securities therewith. Into these securities could fairly be traced 
three-fourths of the county’s deposit along with a much larger sum of the bank’s 
own. The bank became insolvent, leaving assets insufficient to meet the 
county’s claim. e/d, that the county may get from the receiver the lowest 
amount continually on deposit during this period and also the entire proceeds 
of the securities. Crawford Co. Commissioners v. Patterson, 149 Fed. Rep. 229 
(Circ. Ct., N. D. Oh., E. D.). 

Though its reasoning is confused, the court’s conclusion is sound. There 
was in fact an equitable lien on each fund. For a discussion of the true view, 
see 19 HARV. L. REV. 511. 


WATERS AND WATERCOURSES — SUBTERRANEAN AND PERCOLATING WaA- 
TERS — APPROPRIATION OF MINERALS IN SOLUTION. — The defendant, by 
pumping brine from his mine, abstracted salt from the plaintiff’s mine. The 
plaintiff sought to enjoin him and to recover for the salt already withdrawn. 
Held, that the defendant has committed no actionable wrong. The Salt Union, 
Lid. v. Brunner, Mond & Co., [1906] 2 K. B. 822. See NoTEs, p. 487. 
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I], LEADING LEGAL ARTICLES. 


TAXATION OF GROSS RECEIPTS OF INTERSTATE CARRIERS. — For over 
fifty years the Illinois Central Railroad, an interstate carrier, has paid to the 
state of Illinois, in accordance with stipulations in its charter, five per cent of its 

ross receipts in addition to the usual property tax. A suit recently instituted 

y it against the state to recover back a portion of the taxes su paid has 
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rompted Professor Schofield, of the Northwestern University Faculty of 

w, to consider in a recent article the constitutional validity of this form of 
taxation. Zhe State Tax on Lilinois Central Gross Receipts and the Commerce 
Power of Congress, 1 Ill. L. Rev. 440 (February, 1907). 

To the question whether a state may constitutionally levy such a tax on 
gross receipts the United States Supreme Court has given seemingly contradic- 
tory answers. In 1873 it upheld the tax, in State Tax on Railway Gross 
Receipts. In 1887, in Philadelphia, etc., Steamship Co. v. Pennsylvania,? it 
expressly disapproved the earlier case. And in 1891, in Maine v. Grand Trunk 
R. R. Co.,8 it apparently returned in part to its original view, holding valid a tax 
ascertained by multiplying the railroad’s average gross receipts per mile over its 
entire system by the number of miles within the taxing state. The ground taken 
by the five judges who constituted the majority, that the tax might be supported 
as an excise, seems unsound, as an interference with the commerce power of 
Congress. It may, however, be sustained on the theory that, if in lieu of the 
ordinary property tax and not in excess of it, it was in its essence a franchise 
tax based on the value of the property within the state.4 

Professor Schofield, after stating the question at issue, proceeds: “ Viewing 
it merely as a state law, laying a tax upon gross receipts, and including in the 
gross receipts those derived from transporting goods and passengers in the 
way of interstate commerce, the provision [in the Illinois Railroad’s charter] is 
probably bad.”’ This proposition is certainly sound if confined to assessments 
on gross receipts resulting from interstate transactions as such. But apparently 
Professor Schofield thinks it constitutionally impossible to devise a state rule 
for apportioning gross receipts of an interstate road when the haul begins or 
ends in the state, so as to subject even a part to the taxing power, on the ground 
that the price paid for an interstate haul is of necessity indivisible. This 
differs widely, he says, from a tax upon the property of the railroad, in which 
case the mileage rule of apportionment may be applied for the purpose of 
fixing the taxable value of the interstate property. 

There is undoubtedly some distinction between the two species of taxation. 
The question is, should this change the result? The Grand Trunk case, while 
recognizing the distinction, seems to say it is one without a difference in any 
case where the gross receipts tax is apportioned, and is substituted for a prop- 
erty tax. It is true, that as the Illinois gross receipts tax was not a substitu- 
tion, but an addition, and was not even apportioned, it does not come within 
the rule of the Grand Trunk case. Nevertheless the discussion of the subject, 
in making no reference to the latest utterance on the subject by the United 
States Supreme Court, is incomplete. The article relies mainly on a dissenting 
opinion of Mr. Justice Miller in the State Tax on Railway Gross Receipts case. 
While this is an almost prophetic enunciation of the present-day tendency to 
extend the power of Congress under the commerce clause, it is of little real 
authority today. It seems clear that Professor Schofield could have effectively 
shown the invalidity of the Illinois tax by relying on the Philadelphia Steam- 
ship case, which is overruled only in the situation where the tax in question is a 
substitution for a property tax and is apportioned on some just basis so as 
to separate as accurately as possible the proportion of gross receipts actually 
earned within the state.® 


RATIFICATION OF AN UNAUTHORIZED CONTRACT OF INSURANCE AFTER 
THE OCCURRENCE OF Loss.— Of the many unsettled problems in the law of 
ratification Mr. Frederick T. Case has selected one of the more difficult, and in 
a recent article has given it what is probably its first thoughtful treatment. 


1 15 Wall. (U. S.) 284. 

2 122 U.S. 326. 

8 142 U. S. 217. 

* Postal Telegraph Cable Co. v. Adams, 155 U. S. 688; see, generally, 17 Harv. L. 
REv. 248, 261-263. 

® See Cumberland, etc., R. R. Co. v. Maryland, 92 Md. 668. 


\ 
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A Question of Ratification in Insurance Law, tg Green Bag 93 (February, 
1907). If an agent without authorization effects insurance on property for the 
benefit of the owner, can such owner, if he first hears of the transaction after 


the loss has occurred, ratify the act and recover on the policy? Mr. Case ~ 


answers in the negative. 

From the standpoint of insurance law the question offers little difficulty. It 
is true that the quasi-agent has not what is commonly termed “an insurable 
interest.” But the fact that he acted in expectation that the insured, who has 
an insurable interest, would ratify, must be enough to prevent the contract from 
being void; for otherwise ratification at any time would be useless, since it could 
not make a void contract valid! As such a transaction is in no way wagering, 
it would seem not to come under the ban of the law. 

But we are confronted with more difficult questions in the law of agency. 
The maxim that ratification is equivalent to an antecedent command leaves still 
unsettled when ratification will be permitted. If this subsequent assent with 
its fictitious relation back were allowed in our supposititious case, the principal 
could clearly recover. It is often stated, however, that a man cannot ratify a con- 
tract at a time when he cannot make it.2_ This principle would seem to support 
Mr. Case’s answer, since a man cannot insure property after it has been de- 


stroyed.2 Again, ratification with its fictitious relation is barred in general when’ 


it would work inequitable results. To the argument for Mr. Case that it is 
inequitable to permit the insured to decide whether or not he will adopt the 
_ contract after his opportunity to consider the intervening circumstances, there is 

the answer that the insurer can recover from the quasi-agent in an action on 
implied warranty whatever he suffers by the insured’s disaffirmance, and that a 
contrary holding would kill the doctrine of ratification, since this is the situation 
in every instance. Against him it is urged that since the insurer has received 
the premium, and since the contingency upon which he conditioned his liability 
has occurred, it is not inequitable to make him pay as he stipulated. But there 
is a fallacyin this. Ifthe insured disaffirmed, inasmuch as the quasi-agent would 
have no ground upon which to recover the premium he paid,® the insurer could 
keep the money without risk of loss, and so refusing to allow the insured to 
ratify would not give the insurer an enrichment he otherwise would not have. 
It is suggested that the best theory on which to base the doctrine of ratification 
is that the assent of the third party at the time of the original transaction is 
considered as continuing until withdrawn, and this is met by the assent of the 

ther contracting party when the principal later ratifies.6 According to this, 
our problem must be answered in the negative, since the insurer’s assent can- 
not be considered as continuing after the occurrence of the loss, for the contract 
can then no longer be made. 

The text-writers lay down the law contrary to Mr. Case’s view, and the 
language of the cases they commonly cite in accord supports them. But, as 
the writer points out, in all these cases the quasi-agent is part-owner or bailee of 
the property insured, or has some interest in it. He insists that this actually 
and ineteatiy distinguishes these cases from the problem he puts. The validity 
of this distinction is uncertain, but thanks are due to him for his exposition of 
the exact state of the authorities. Mr. Case cites, as in effect supporting his 
solution of the problem, several cases involving analogous situations, and his 
deductions from these seem logical. 


ABUSE OF THE CORPORATION CHARTER, THE. Don EZ. Mowry. Analyzing the in- 


corporation law of several states, and urging the necessity of a federal law to 
govern incorporation. 64 Cent. L. J. 49. 


1 Milford Borough v. Water Co., 124 Pa. St. 610. 

2 Cook v. Tullis, 18 Wall. (U. S.) 332. 

3 Williams v. North China Ins. Co., 1 C. P. D. 757, 766, per Jessel, M. R. 
4 Pollock v. Cohen, & Oh. St. 514; see 9 Harv. L. REV. 60, 62. 

5 See Hagedorn v, Oliverson, 2 M. & S. 485; Story, Agency, § 248. 


6 See A Problem as to Ratification, by Prof. Eugene Wambaugh, 9 Harv. L. 
REV. 60. 
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ADMISSIBILITY, IN A CRIMINAL TRIAL, OF THE FORMER TESTIMONY OF A WITNESS, 
SINCE DEAD. Walter R. Staples. Contending that the rule should be uniform for 
civil and criminal actions, and that such evidence is admissible. 12 Va. L. Reg. 
755 See 13 Harv. L. REV. 687. 

ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. George A. Macdonald. Discussing 
the present unsatisfactory status of deeds of assignment in England. 122 L. T. 


238. 

7, Common Law LIEN.” Anon. Pointing out the inaccurate use of the word “lien” 
by English courts in so naming the right of auctioneers to retain the price until 
paid their fees. 26 L. N. (London) 18. 

CONSTITUTIONAL ASPECTS OF EMPLOYERS’ LIABILITY LEGISLATION. Zrust Freund. 
Criticizing the proposed Employers’ Liability Act in Massachusetts as being too 
radical a step in the right direction. 19 Green Bag 80. 

DEFENSE OF ‘‘ FAIR COMMENT” IN ACTIONS FOR DEFAMATION, THE. Francis R. Y. 
Radcliffe. 23 L. Quar. Rev. 97. See 20 Harv. L. REv. 152. 

EVIDENCE TO SHOW INTENT. Lrnest E. Williams. 23 L. Quar. Rev. 28. 

How To Stop PERJURY IN OUR CouRTs. W. /. Gaynor. Discussing the summary 
power conferred by statute in New York on trial judges to punish witnesses who 
seem to be guilty of perjury. 8 Bench and Bar Is. 

INCIDENCE OF EsTATE DUTY IN REGARD TO PERSONALTY, THE. W. Strachan. 
Criticizing the English system of paying estate duty on personalty out of the 
residuary estate alone. 23 L. Quar. Rev. 88. 

INTERSTATE COMMERCE CLAUSE AND STATE CONTROL OF FOREIGN CORPORATIONS. 
Frank E. Robson. Pointing out the present diversity in the state laws controlling 
foreign corporations. 5 Mich. L. Rev. 250. 

JAPANESE CODE AND THE FAMILY, THE. Munroe Smith. 23 L. Quar. Rev. 42. 

JUDICIAL DISPENSATION FROM CONGRESSIONAL STATUTES. Walliam Trickett. Main- 
taining that the authority to pass on the constitutionality of statutes was not 
intended to be given to courts by the Constitution. 41 Am. L. Rev. 65. 

LIABILITY FOR ACTS OF PUBLIC SERVANTS. W. Harrison Moore. Considering 
how far the shield of the crown should be extended to protect public officers in 
England from liability. 23 L. Quar. Rev. 12. Cf 20 Harv. L. REV. 245. 

Monroe Doctrine: Its Status. John F. Simmons. Mich. L. Rev. 236. 

“ MoRTGAGE CHARGE” OF THE LAND TRANSFER ACTS, THE. James Edward Hoge. 
Giving a detailed study of the right embraced in the “charge,” as distinguished 
from the common law mortgage. 23 L. Quar. Rev. 68 

PAR VALUE OF Stock, THE. Frederick Dwight. Condemning the present system of 
fixing the par value of stock irrespective of the real value of the corporation’s 
assets. 16 Yale L. J. 247. 

PossIBLE FEDERAL TRUST LEGISLATION. Walter C. Noyes. Pointing out that Con- 
gress can constitutionally regulate our producing trusts by treating them as instru- 
mentalities of interstate commerce. 7 Colum. L. Rev. 93. 

PRIVILEGED COMMUNICATIONS BETWEEN ATTORNEY AND CLIENT. W. C. Rodgers. 
Collecting authorities. 64 Cent. L. J. 66. 

PROPOSED SPECIAL JuRY Act, THE. Howard O. Sprogle. Briefly stating the purpose 
and operation of the proposed plan for a preliminary examination of veniremen 
by jury commissioners. 1 Ill. L. Rev. 446. 

QUESTION OF RATIFICATION IN INSURANCE LAw, A. Frederick T. Case. 19 Green 
Bag 93. See supra. 

REASONABLE CARE IN THE PAYMENT OF SAVINGS DEPOSITS AND CONSTRUCTION OF 
PROTECTIVE By-Laws. Anon. 24 Banking L. J. 49. 

SCHOOLING RIGHTS UNDER OUR TREATY WITH JAPAN. Simeon E. Baldwin. 7 
Colum. L. Rev. 85. See 20 HARv. L. REV. 337. 

STATE TAX ON ILLINOIS CENTRAL GROSS RECEIPTS AND THE COMMERCE POWER OF 
ConcREss. Henry Schofield. 1 Ill. L. Rev. 440. See supra. 

StTuDy OF ROMAN AND CIviL Law, THE. William Wirt Howe. 41 Am. L. Rev. 47. 


Il. BOOK REVIEWS. 


FOUNDATIONS OF LEGAL LIABILITY. By Thomas Atkins Street. In three 
volumes. Northport, N. Y.: Edward Thompson Co. 1906. pp. xxix, 
500; xviii, 559; xi, 572. 8vo. 

The present work, in its main features, constitutes a general text-book on the 
subjects of tort and contract. As indicated by the title, however, the author 
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treats his subjects in a more historical and more scientific manner than is usually 
found in treatises on those subjects. Mr. Street goes back to the infancy of 
the common law and discusses the foundations of legal liability in the light of 
modern thought. While the work necessarily deals with fundamental questions, 
it is not rudimentary. The most advanced student of the genesis of our law 
will find food for thought in these three volumes. The main defects of the 
work are those which always result from an attempt to deal with a broad subject 
in limited space. The author is too often compelled to give general conclusions 
without advising the reader of the method by which they were reached. 

The first volume embraces the subject of tort. The author traces the affinity 
of various wrongs from the early violent trespass down to the latest development 
of injuries. In taking “ violent trespass” as a starting-point, Mr. Street has 
adopted a sequence much more in keeping with historical revelation than that 
followed by many other writers. The author is to be highly commended in 
treating negligence, not as a specific wrong, but, like fraud or malice, as a mere 
factor playing an important part in large groups of wrongs. This has com- 
pelled the adoption of new nomenclature in the division of the so-called “torts 
of negligence.” The author meets this difficulty very satisfactorily by dividing 
them into “primary and secondary trespass formations.” While this may be 
thought to be a mere matter of terms, it represents an advance in legal knowl- 
edge, in that it makes possible the assignment of the conception of negligence 
to its proper place in legal theory. The principles of “ intervening cause ” and 
“ successive negligent acts ” are not well handled and are even more inadequate 
than any limitation in space should have made necessary. The brevity of the 
general treatment is apparent when it is observed that only about two pages are 
devoted respectively to such subjects as “ ves 7psa loguitur” and “ proximate 
cause.” ‘* Assumption of risk” and the ‘ fellow servant doctrine” together 
cover only ten pages. In the preface Mr. Street claims to have ‘‘ somewhat 
happily hit upon the term ‘disseisin of chattels’ as expressive of the funda- 
mental idea in conversion. This claim of the author is somewhat surprising in 
view of the fact that “ Disseisin of Chattels ’? was the subject of three articles 
by Dean Ames in 3 HARVARD LAW REvIEw (1889), in which the propriet 
and advantage of the use of this expression were conclusively demonstrated. 
The value of the first volume is increased by the citation in the text of many 
concrete cases, which unfortunately are found wanting in the other volumes. 
These cases are well selected, and are readily distinguishable from the text by 
being printed in smaller type. y 

In the second volume the author discusses the subject of contract. While 
we do not agree with many of the views expressed, — for example, in regard to 
the nature of the bilateral contract, — stillit must be said that the book presents 
an up-to-date exposition of fundamental principles. In an appendix is found 
the text of the Negotiable Instruments Law, with some comments by the author, 
and an incomplete collection of the cases decided under the law. This ap- 
pendix, occupying some fifty pages, is somewhat out of keeping with the spirit 
of the balance of the work, and is inferior in practical value to the various 
special books on the subject. 

The third volume embraces an essay on the natural history of remedial law and 
brief discussions of the various common law actions. The author has not 
attempted to give the whole law, or even an imposing part of the law, pertaining 
to those subjects, but does present a consistent account of the origin, evolution 
and ultimate scope of the various remedies. 

The work carries within it conclusive evidence of thorough investigation on 
the part of the author. Much of it shows original thought. The author has 
-had the courage to overstep the traditional jealousy of the law as to many forms 
of expression. The vocabulary takes a freer range than is usually found in 
legal books, adding to the interest and often to the accuracy of the work. To 
the busy lawyer, immersed in exhaustive treatises on special subjects, who finds 
himself losing his grasp upon the true relationship existing between those sub- 
jects, this work will give entertainment and stimulus in the study of the law. 
In the citations there will be found to be a dearth of modern decisions, espe- 
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cially from the courts of this country. This is unfortunate, for the work could 
have been made more practical in this respect, without in any way changing its 
spirit or scope. The indexing is fair, and the work of the publishers is 
excellent. J. M. B., Jr. 


STUDIES IN AMERICAN JURISPRUDENCE. By T. F. C. Demarest. New York: 
The Banks Law Publishing Company. 1906. pp. iv, 414. 8vo. 

The essays in this volume are mainly reprints of occasional articles contributed 
to legal periodicals. They represent two distinct classes. Those of one kind, 
which relate to historical or philosophical questions, are written in a form so 
broken by parenthetical clauses and so full of self-conscious phrasing that only 
the most careful reading will disclose the meaning. Once reached, the ideas 
are interesting because they show that at least one point of view has been con- 
sistently and independently examined. The other and more readable class of 
the articles, though these also demand close attention, is composed of mono- 
graphs comparing important legal decisions in their bearing on certain narrow 
points of law. Three of the essays, occupying nearly two-thirds of the text, 
relate to the legal problems arising from the use of city streets by railroads. 
These are perhaps the clearest in the book, showing a commendable freshness 
of treatment and ability to discard immaterial details. The work suffers, how- 
ever, from the author’s failure to make clear to the reader, as he progresses, the 
outline or plan of argument. 

From its broad and general title one might expect in the volume a compari- 
son of co-ordinate parts of our law or a discussion of salient institutions or 
fundamental principles. That expectation will be disappointed. The book 
deserves its title just as much — and as little — as would a collection of opinions 
on various points in American law. The principal reason for using so general 
a title seems to be that nothing less inclusive would apply to the extremely 
diverse subjects which have been brought together. By reason of this scatter- 
ing character of the topics the present collection seems no more likely to suit 
the convenience of any one group of readers— except perhaps those interested 
in the rights of abutting owners in street railway cases — than the periodicals 
in which they may already be found. R, N. M. 


THE Act TO REGULATE COMMERCE (as Amended), and Acts Supplementary 
thereto Indexed, Digested and Annotated, including the Carriers’ Liability 
Act, Safety Appliance Acts, Act Requiring Reports of Accidents, Arbitra- 
tion Act, Sherman Anti-Trust Act, and others. ByC.S. Hamlin. Boston: 
Little, Brown and Company. 1907. pp. 480. §8vo. 

Of the making of books on the interstate commerce laws there is no end. 
Mr. Hamlin’s book provides a mechanical convenience for time-pressed lawyers, 
— at least, we are inclined to think that will be its only utility. The first part 
of the book prints the full text of the various statutes that form the body of the 
interstate commerce legislation, using, so far as available, the text of the Inter- 
state Commerce Commission compilation of June 30, 1906, and indicating by 
brackets and marginal annotations the various textual changes. The second half, 
which forms the bulk of the book, contains an index-digest of the following acts 
of *‘special interest and importance to shippers and carriers”: the Interstate 
Commerce Act of 1887 and its amendments, including the Rate Bill of 1906 ; 
the act relating to testimony before the Interstate Commerce Commission; the 
immunity statute of 1906 called forth by Judge Humphrey’s decision in the 
Armour case; the Elkins Act; the act to expedite hearings, and the Joint 
Resolution of June 30, 1906, postponing the operation of the Rate Bill. This 
index-digest consists of an alphabetical list of the “leading” words and phrases 
found in the foregoing acts, with a “ concise digest of the text relating to the 
respective words and phrases,’ and a reference, by page and line, where the 
words may be found. The same method is pursued with the various other acts. 
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_ By a cross-reference to all the digests a word may thus be traced, and its 
use compared in all these laws which are, more or less, i” pari materia. Use 


alone can establish the accuracy and exhaustiveness of this compendium, but | 


the surface indications sufficiently invite confidence. So far as it goes, the 
book is worth while as a handy collection of much-thumbed laws. Had it been 
eee however, by the judicial construction thus far placed on the 
leading words and phrases, the book would have been much more serviceable. 


F. F, 
/ 


ELEMENTS OF Law, considered with reference to Principles of General 
Jurisprudence. By William Markby. Sixth Edition. Oxford: At the 
Clarendon Press. 1905. pp. xii, 436. 8vo. 

In the preface to the fifth edition of his classic treatise on the Elements of 
Law, Sir William Markby wrote: ‘ English lawyers have always preferred 
authority to principles; and they seem to regard principles with something 
like suspicion. Still I would advise students to make some attempt to dis- 
cover principles: and this book is an imperfect endeavor to assist them in 
doing so.” It is needless to say at this date that the learned author has given 
great assistance to students. The fact that six editions of this work have been 
called for is proof in itself of its worth. It would be of great advantage in the 
development of English law if more works of this character would be written 
to influence English and American lawyers to appreciate the value of principles 
in the making of sound authority. 

This work has been in practically the same form since the third edition. 
The section numbers are the same, and the book has not expanded in size. 
As the author himself states, this edition is largely identical with the last. 
Some slight changes have been made in the sections dealing with the subject 
of “sovereignty.” Section 16 of the fifth edition is omitted, and section 16a 
of that edition becomes section 16 of this; section 174 of the fifth edition be- 
comes section 17¢ of this edition, and sections 174, 17¢, 17d are new matter. 
In these new sections, Sir William Markby points out that in international law 
the word “sovereignty” is not used in the precise sense attributed to it by 
Austin, nor has Austin’s conception of sovereignty anything to do with politics. 
“It sometimes suits politicians,” he says, “to use language of a very ae 
kind, as when they speak of ‘ sovereignty of the people.’ Such a phrase has 
no legal significance.’ 

The changes in this edition are so slight that those who possess copies of 
the next earlier edition will not need to add this to their library ; but the work 
itself is, of course, of such great intrinsic merit that it is well worth possession 
by those who do not already own it. S. H. E. F. 


HIsTORY OF ROMAN PRIVATE Law. By E. C. Clark. Part I. Sources. 
Cambridge : At the University Press. New York: G. P. Putnam’s Sons. 
1906. pp. 168. 12mo. 

POLITICS AND DISEASE. By A. Goff and J. H. Levy. London: P. S. King & 
Son. 1906. pp. 291. 8vo. 

ART OF ADVOCATES AND PUBLIC SPEAKING. By J. W. Donovan. Rochester, 
N. Y.: Williamson Law Book Company. 1905. pp. 145. 12mo. 

THE PHILOSOPHY OF PRooF. By J. R. Gulson. London: George Routledge & 
Sons. New York: E. P. Dutton & Company. 1905. pp. xv, 496. 8vo. 

THE PRISONER AT THE Bar. By Arthur Train. New York: Charles 
Scribner’s Sons. 1906. pp. xiv, 349. 8vo. 

REPORT OF THE TWENTY-NINTH ANNUAL MEETING OF THE AMERICAN 
BAR ASSOCIATION. Philadelphia: Dando Printing and Publishing Com- 
pany. 1906. pp. 836. 8vo. 

FOIBLES OF THE Bar. By Henry S. Wilcox. Chicago: Legal Literature 
Company. 1906. pp. 163. r2mo. 
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THE INTERNATIONAL LAW AND DIPLOMACY OF THE RUSSO-JAPANESE Wank. 
By Amos S. Hershey. New York: The MacMillan Company. 1906. 
pp- ix, 394. 8vo. 

THE AMERICAN LAWYER. By John R. Dos Passos. New York: The Banks 
Law Publishing Company. 1907. pp. iv, 185. 8vo. 

THE AcT TO REGULATE COMMERCE (as Amended), and Acts Supplementary 
thereto Indexed, Digested, and Annotated, including the Carriers’ Liability 
Act, Safety Appliance Acts, Act requiring Reports of Accidents, Arbitra- 
tion Act, Sherman Anti-Trust Act, and others. By C.S. Hamlin. Boston: 
Little, Brown and Company. 1907. pp. 480. 8vo. 

THE PREPARATION AND CONTEST OF WILLS. By D.S. Remsen. New York: 
Baker, Voorhis & Co. 1907. pp. 880. 8vo. 

OUTLINES OF CRIMINAL Law. By C. S. Kenny. Revised by J. H. Webb. 
New York: The MacMillan Co. London: MacMillan & Co., Ltd. 1907. 
pp. xxi, 404. 8vo. 

THE SCOPE AND INTERPRETATION OF THE CIVIL CODE OF LOWER CANADA. 
By F. P. Walton. Montreal: Wilson & Lafleur. 1907. pp. xix, 159. 
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